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BANK OF AMERICA AND MERRILL LYNCH: 
HOW DID A PRIVATE DEAL TURN INTO A 
FEDERAL BAILOUT? 


THURSDAY, JUNE 11, 2009 


House of Representatives, Committee on Oversight 
AND Government Reform, joint with the Domestic 
Policy Subcommittee, 


Washington, DC. 

The committee and subcommittee met, pursuant to notice, at 10 
a.m., in room 2154, Rayburn House Office Building, Hon. Edolphus 
Towns (chairman of the Committee on Oversight and Government 
Reform) presiding. 

Present: Representatives Towns, Kucinich, Issa, Jordan, Kan- 
jorski, Cummings, Clay, Watson, Lynch, Connolly, Quigley, Kaptur, 
Van Hollen, Welch, Foster, Speier, McHenry, Bilbray, Flake, 
Chaffetz, and Schock. 

Staff present: John Arlington, chief counsel — investigations; Bev- 
erly Britton Fraser, counsel; Kwane Drabo and Katherine Graham, 
investigators; Brian Eiler, investigative counsel; Aaron Ellias, staff 
assistant; Linda Good, deputy chief clerk; Jean Gosa, clerk; Adam 
Hodge, deputy press secretary; Carla Hultberg, chief clerk; Marc 
Johnson, assistant clerk; Mike McCarthy, deputy staff director; 
Jesse McCollum, senior advisor; Amy Miller, special assistant; 
Leah Perry, senior counsel; Jenny Rosenberg, director of commu- 
nications; Joanne Royce and Christopher Staszak, senior investiga- 
tive counsels; Leneal Scott, information specialist; Ron Stroman, 
staff director; Jaron Bourke, staff director — Domestic Policy Sub- 
committee; Charisma Williams, staff assistant — Domestic Policy 
Subcommittee; Cate Veith, legislative assistant. Office of Congress- 
man Dennis J. Kucinich; Lawrence Brady, minority staff director; 
John Cuaderes, minority deputy staff director; Jennifer Safavian, 
minority chief counsel for oversight and investigations; Frederick 
Hill, minority director of communications; Dan Blankenburg, mi- 
nority director of outreach and senior advisor; Adam Fromm, mi- 
nority chief clerk and Member liaison; Kurt Bardella, minority 
press secretary; Benjamin Cole, minority deputy press secretary; 
Christopher Hixon, minority senior counsel; and Brien Beattie and 
Molly Boyl, minority professional staff members. 

Chairman TOWNS. Good morning. Thank you all for being here 
today. 

On September 15, 2008, when the financial crisis was at its 
height. Bank of America announced that it was purchasing Merrill 
Lynch, creating one of the Nation’s largest financial institutions. At 
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the time, Bank of America’s CEO, Mr. Lewis, called the merger a 
great opportunity for Bank of America shareholders. 

When it was announced on September 15th, this merger was a 
marriage negotiated between two willing parties. It was designed 
for the exclusive benefit of private shareholders, and it was to be 
paid for exclusively with private money. 

Four months later, on January 16, 2009, after the merger was 
consummated and the quarterly earnings were announced, the 
world woke up to a different kind of marriage. 

The American people discovered that Merrill Lynch had experi- 
enced a $15 billion fourth quarter loss. Most importantly, we found 
out that the merger had taken place only after the Federal Govern- 
ment had committed to give Bank of America billions in taxpayer 
money. 

What happened in the interim? 

When Bank of America urged its shareholders to approve the ac- 
quisition of Merrill Lynch on December 5, 2008, there was no pub- 
lic disclosure of any problems with the transaction. 

However, in a deposition taken by New York Attorney General 
Cuomo, Mr. Lewis testified that just 9 days after the shareholder 
vote he discovered a $12 billion loss at Merrill Lynch. Mr. Lewis 
said he told then-Treasury Secretary Hank Paulson that he was 
strongly considering backing out of the deal. According to Mr. 
Lewis, Paulson ultimately told him that if he didn’t go through 
with the acquisition, he and the Board would be fired. 

However, internal emails we have obtained from the Federal 
Government indicate officials there were very skeptical about Mr. 
Lewis’s motives in threatening to back out of the Merrill deal. Fed 
Chairman Ben Bernanke thought Lewis was using the Merrill 
losses as a bargaining chip to obtain Federal funds. 

Other emails reveal that Federal analysts found it suspect that 
Mr. Lewis claimed to be surprised by the rapid growth of Merrill 
losses given the clear signs in the data. They noted that at a mini- 
mum it calls into question the due diligence process Bank of Amer- 
ica has been doing in preparation for the takeover. 

In short, the Treasury Department had provided $20 billion for 
a shotgun wedding. But the question may be, who was holding the 
shotgun? 

At today’s hearing we hope to better understand what happened 
in the 4-months between September 15, 2008, when the merger 
was announced, and January 16, 2009, when the public learned 
that Bank of America had received $20 billion in taxpayer money. 

We will be looking for answers to some puzzling questions: Why 
did a private business deal, announced in September, and approved 
by shareholders in December, with no mention of government as- 
sistance, end up costing taxpayers $20 billion in January? 

Did Paulson and Bernanke abuse their authority by ordering Mr. 
Lewis to go through with the Merrill acquisition, or did Mr. Lewis 
threaten to back out in order to squeeze more money out of the 
Federal Government? 

Did the Federal Government tell Mr. Lewis to keep quiet about 
the escalating Merrill Lynch losses and the Government’s commit- 
ment to provide billions in Federal funding? 

I am sure there will be other questions, as well. 
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To get to the bottom of these issues, we also intend to invite Mr. 
Paulson and invite Mr. Bernanke to testify at a future date. The 
committee’s willingness to issue subpoenas should clarify our ex- 
pectation of full cooperation by prospective witnesses. 

I want to thank Mr. Lewis for being here and I look forward to 
his testimony. 

[The prepared statement of Chairman Edolphus Towns follows:] 
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HOUSE COMMITTEE ON 
OVERSIGHT & GOVERNMENT REFORM 

OPENING STATEMENT OF 
CHAIRMAN EDOLPHUS TOWNS 

Hearing: “Bank of America and Merrill Lynch: How Did 
a Private Deal Turn Into a Federal Bailout?” 

June 11, 2009 


Good Morning. Thank you all for being here today. 

On September 15, 2008, when the financial crisis was 
at its height. Bank of America announced that it was 
purchasing Merrill Lynch, creating one of the nation’s largest 
financial institutions. At the time. Bank of America’s CEO, 
Ken Lewis, called the merger “a great opportunity for [Bank 
of America] shareholders.” 

When it was announced on September this merger 
was a marriage negotiated between two willing parties. It 
was designed for the exclusive benefit of private 
shareholders, and it was to be paid for exclusively with 
private money. 

Four months later, on January 16, 2009, after the 
merger was consummated and the quarterly earnings were 
announced, the world woke up to a different kind of 
marriage. 

The American people discovered that Merrill Lynch had 
experienced a $15 billion fourth quarter loss. Most 
importantly, we found out that the merger had taken place 
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only after the Federal government had committed to give 
Bank of America billions in taxpayer money. 

What happened in the interim? 

When Bank of America urged its shareholders to 
approve the acquisition of Merrill Lynch on December 5, 
2008, there was no public disclosure of any problems with 
the transaction. 

However, in a deposition taken by New York Attorney 
General Cuomo, Mr. Lewis testified that just nine days after 
the shareholder vote he discovered a $12 billion loss at 
Merrill Lynch. Mr. Lewis said he told then-Treasury 
Secretary Hank Paulson that he was “strongly considering” 
backing out of the deal. According to Lewis, Paulson 
ultimately told him that if he didn’t go through with the 
acquisition, he and the Board would be fired. 

However, internal emails we have obtained from the 
Fed indicate officials there were very skeptical about Mr. 
Lewis’ motives in threatening to back out of the Merrill deal. 
Fed Chairman Ben Bernanke thought Lewis was using the 
Merrill losses as a “bargaining chip” to obtain Federal funds. 

Other emails reveal that Fed analysts found it “suspect” 
that Mr. Lewis claimed to be surprised by the rapid growth of 
Merrill losses “given the clear signs in the data.” They noted 
that “as a minimum it calls into question the due diligence 
process Bank of America has been doing in preparation for 
the takeover.” 

In short, the Treasury Department had provided a $20 
billion dowry for a shotgun wedding. But the question may 
be, “Who was holding the shotgun?” 
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At today’s hearing we hope to better understand what 
happened in the four months between September 15, 2008, 
when the merger was announced, and January 16, 2009, 
when the public learned that Bank of America had received 
$20 billion in taxpayer money. 

We will be looking for answers to some puzzling 
questions: 

Why did a private business deal, announced in 
September, and approved by shareholders in December, 
with no mention of government assistance, end up costing 
taxpayers $20 billion in January? 

Did Paulson and Bernanke abuse their authority by 
ordering Mr. Lewis to go through with the Merrill acquisition, 
or did Mr. Lewis threaten to back out in order to squeeze 
more money out of the Federal government? 

Did the Federal government tell Mr. Lewis to keep quiet 
about the escalating Merrill losses and the government’s 
commitment to provide billions in Federal funding? 

I’m sure there will be other questions, as well. 

To get to the bottom of these issues, we also intend to 
invite Mr. Paulson and Mr. Bernanke to testify at a future 
date. The Committee's willingness to issue subpoenas 
should clarify our expectation of full cooperation by 
prospective witnesses. 

I want to thank Mr. Lewis for being here and I look 
forward to his testimony. 
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Chairman TOWNS. At this time, I yield to the ranking member 
of the committee, Mr. Darrell Issa of California. 

Mr. Issa. Thank you, Mr. Chairman, and thank you for holding 
this important bipartisan hearing today. 

It is important that those who see this hearing today recognize 
that we are not here to evaluate the value of Bank of America or 
Merrill Lynch or their transaction, whether it was a good deal then 
or a good deal today for either of the parties. We are here because 
there has been a serious allegation and a number of pieces of evi- 
dence have arisen that make us believe that Government officials 
felt necessary to use the power, influence and, in fact, potentially 
threats in order to consummate this deal. 

When Congress envisioned the TARP and other powers in order 
to help in the post-September meltdown of the economic market, 
we did so in a way that was intended to make dollars available to 
help lessen the impact as we unwound credit markets around the 
world. Nowhere in the legislation did it suggest that Hank Paulson, 
Ben Bernanke, or anyone else operating on behalf of the U.S. Gov- 
ernment was given the power to force shotgun weddings. 

Today we will hear from Ken Lewis, CEO of Bank of America, 
a man who has spent decades understanding the value of financial 
institutions. We undoubtedly will hear that, in fact, at the begin- 
ning of this transaction, the ratios determined for a stock trade 
type merger were in fact considered to be reasonable. 

As the chairman has said, rightfully so, the Federal Government 
played a clear part in this. But the American people should under- 
stand their dollars were not given to any party in this transaction, 
but in fact loaned at an amount substantially greater than the in- 
terest rate paid by the Federal Reserve. As such, Ken Lewis and 
all the parties involved had an obligation to recognize they were 
going to have to pay this money back and that they had to receive 
value in this transaction. 

Allegations have been made throughout the press, and will un- 
doubtedly be reiterated here today, that the value that was being 
questioned by Bank of America had something to do with getting 
more money from the Federal Government. That may be true. Hav- 
ing done acquisitions myself, more often it is in fact the ratio being 
paid between the buying company and the selling company that is 
more at stake. 

Had Bank of America had to pay a greater amount in the stock 
trade than it did, the value of Bank of America to the existing 
stockholders would have been reduced. Had, on the other hand, in- 
stead of a roughly 8 to 10 ratio, had it been a 5 to 10 ratio, the 
stockholders of Merrill Lynch would have had a significantly lower 
value to their stock. 

We are not here, though, today to deal with any of that. We are 
clearly here today, as the Government Reform and Oversight Com- 
mittee, to deal with the question of whether or not allegations 
made and evidence that has arisen lead us to believe that those op- 
erating under the color of our Government’s seal used any unrea- 
sonable influence or threats in order to consummate this or any 
other deal. 

Mr. Chairman, I thank you for holding this hearing. I appreciate 
the fact that this is clearly the first of two hearings that will be 
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necessary. Today we have part of the story. When we have Mr. 
Bernanke and Mr. Paulson, then we will have the other half of it. 
I look forward to this first hearing and yield back. 

[The prepared statement of Hon. Darrell E. Issa follows:] 
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Representative Darreii E. Issa, Ranking Member 
House Committee on Oversight and Government Reform 
Opening Statement 
^*Bank of America and Merrill Lynch: 

How Did a Private Deal Turn Into a Federal Bailout?” 

June 11,2009 

Mr. Chairman, thank you for convening today’s hearing on the abuse of government power in 
forcing Bank of America to buy Merrill Lynch. This is an important first step in asking the tough questions 
that need to be asked about the government’s deepening intrusion into the private sector. 

Unfortunately this hearing is incomplete because Mr. Lewis can only tell one part of the story. The 
most important part of this story will require this Committee to call key government officials in both the 
Bush and Obama Administrations to account. I want to thank you, Mr. Chairman, for committing to work 
with me in a bipartisan fashion to bring Henry Paulson and Ben Bemanke before this Committee at a 
hearing in the near future to answer these important questions. 

Last December, Ken Lewis, CEO of Bank of America, called Bush Treasury Secretary Henry 
Paulson and Fed Chairman Ben Bemanke. He was concerned because he realized he had gotten himself 
into a fix. He made a bad call by deciding to buy Merrill Lynch, a once-proud investment bank which had 
fallen on hard times. In the depths of the financial crisis, Merrill Lynch’s losses increased by over $3 billion 
in just the few weeks since his shareholders had approved the merger. 

As a result, Mr. Lewis told Paulson and Bemanke he wanted to exercise a clause in the merger 
contract designed for just such an eventuality, letting Bank of America get out of the deal that had gone bad. 
This was standard practice and Mr. Lewis had a legal right and a legal responsibility to do so if he believed 
it was best for his shareholders. 

Yet Paulson and Bemanke didn’t see it that way. Instead, they threatened to fire Mr. Lewis, the 
CEO of a private company, along with the entire Board of Directors of Bank of America, if he didn’t stick 
to their master plan for preventing an imminent collapse of Merrill Lynch. Internal emails obtained under 
subpoena also show that the government sought to manage the public disclosure of Merrill’s mounting 
losses in order to control the situation. 
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Documents, which chronicle events that took place under the Bush Administration, are very 
troubling but not entirely surprising. This mentality has continued and even accelerated under the Obama 
Administration. Many of the players who enforced the shotgun marriage between Bank of America and 
Merrill Lynch including Timothy Geithner still have their jobs or have even been prompted to continue the 
politics of “bailout and bully” under the current Administration. 

The political pressure that was applied to Bank of America is not an isolated case. This continues to 
occur in the current Administration’s efforts to dictate to auto companies the terms of their survival and the 
use of TAR? infusions in faltering banks and financial firms to push political goals that will ultimately harm 
the chance of taxpayers receiving fair return on investments that government shouldn’t have made in the 
first place. 

Mr. Chairman, we are all going to ask Mr. Lewis some hard questions today, and that is appropriate. 
However, I just want to remind my colleagues that this is first and foremost as a fact-finding hearing - not a 
“gotcha” hearing, i urge all of my colleagues to conduct themselves accordingly. 

This committee should be most concerned about what is happening within our government - about 
financial vigilantes at the Federal Reserve and the Department of the Treasury who are dictating extralegal 
government directives through threats and intimidation to private companies even when such directives may 
pose significant risks or harm to private investors, taxpayers, and our economy. This bullying is done 
without accountability or transparency until all too rare hearings, such as what we are having here today, 
shines a light on what went on, 

if this Administration continues to vilify private investors who choose to exercise their legal rights, 
to create a “command and control” economy in key economic sectors by bailing out firms deemed “too big 
to fail,” and spending this country into a debt it cannot afford then, Mr. Chairman, I am concerned about the 
preservation of our free market principles, which I believe are a necessary condition for a free political 
system. Further extralegal secret actions by high level government officials could eventually precipitate a 
constitutional crisis. 

Too much secrecy exists in the work of the Federal Reserve and the Department of the Treasury and 
this committee must work to continue to force some needed transparency onto the strategies and agendas 
being pursued. 


Thank you Mr, Chairman. 
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Chairman TOWNS. Thank you very much. 

I now yield 5 minutes to Mr. Kucinich, who is the chair of the 
subcommittee. 

Mr. Kucinich. Thank you very much, Mr. Chairman, members 
of the committee. 

Bank of America became the largest commercial bank in the Na- 
tion, the 11th largest corporation in the United States, and the 
23rd largest company in the world through the aggressive acquisi- 
tion of other financial institutions, including the purchase of Mer- 
rill Lynch last year. But something went terribly wrong with the 
Merrill Lynch acquisition, nearly enough to bring Bank of America 
down. 

Taxpayers now own $45 billion in preferred shares and warrants 
in Bank of America. That money was committed by the Treasury 
Department and the Federal Reserve, and Mr. Lewis is here today, 
as the CEO of Bank of America, thanks to the commitment of those 
funds through a series of events that unfolded through the end of 
December 2008 and into early January 2009. 

Due to the secretive and unaccountable conduct of the Fed 
throughout its interventions addressing the current financial crisis, 
many questions about the Bank of America-Merrill Lynch deal and 
bailout have, until today, remained unanswered. Some of the key 
questions have been: 

Were the Merrill Lynch losses that precipitated Bank of Ameri- 
ca’s distress call to the Treasury on December 17th the first such 
accelerating losses Bank of America observed at Merrill Lynch 
since agreeing to purchase the company? Did the Government be- 
lieve that Bank of America had a credible case for abandoning the 
deal? Did the Federal Reserve compel Bank of America to complete 
the deal against its will? 

Or, Did Bank of America’s mistakes and miscalculations, more 
than any other single factor, cause the experienced corporate 
dealmaker to be exposed to Merrill Lynch’s predictably large 
losses? Did the Government believe that Bank of America knew or 
should have known about those losses before its shareholders rati- 
fied the merger? Did the Government have an opinion about 
whether Bank of America could be liable for securities fraud for 
withholding from its investors material information it possessed 
about a significant deterioration in Merrill Lynch’s balance sheet? 
Did Bank of America in effect negotiate an extraordinary deal for 
billions of additional dollars from taxpayers to continue its growth 
as the Nation’s largest commercial bank? 

The hearing today will help to answer those questions. This com- 
mittee’s ongoing investigation and subsequent hearings will answer 
the following questions, among others: Did the Federal Reserve, in 
attempting to protect the system, apply well-established remedies 
when it engineered billions of dollars in subsidies to Bank of Amer- 
ica to complete its deal with Merrill Lynch? 

Or, Did the Federal Reserve pursue an untested experiment in 
banking regulation at variance with traditional remedies in com- 
mitting billions of dollars in taxpayer funds to a corporate manage- 
ment that the Federal Reserve believed had failed in major ways? 

Mr. Chairman, members of the committee, this committee has 
sifted through tens of thousands of pages of documents produced by 
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Bank of America, the Department of Treasury, and the Federal Re- 
serve. Our investigation will help set the record straight about 
Bank of America and Merrill Lynch. Furthermore, the story of 
Bank of America’s merger with Merrill Lynch and its huge tax- 
payer-provided subsidy helps to answer broader questions about 
how the corporate management of very large financial institutions 
operate with virtual impunity for their mistakes. The documents 
we will reveal today provide the public a rare look into the dis- 
connection between the Fed’s ability to analyze financial problems, 
and its ability to remedy them, when they involve very large finan- 
cial institutions. 

Finally, Mr. Chairman, before Congress rushes to revise the 
banking regulatory framework, we would do well to incorporate the 
lessons of the Bank of America-Merrill Lynch episode that this 
committee’s hearings over the coming weeks will draw. 

I yield back. Thank you. 

[The prepared statement of Hon. Dennis J. Kucinich follows:] 
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Opening Statement 
Of 

Dennis J. Kucinich 
Chairman 

Domestic Policy Subcommittee 
June 1 1, 2009 

Bank of America became the largest commercial bank in the nation, the 
eleventh largest corporation in the United States, and the 23"* largest 
company in the world through the aggressive acquisition of other financial 
institutions, including the purchase of Merrill Lynch last year. But 
something went terribly wrong with the Merrill Lynch acquisition, nearly 
enough to bring Bank of America down. Taxpayers now own $45 billion in 
preferred shares and warrants in Bank of America. That money was 
committed by the Treasury Department and Federal Reserve, and Mr. Lewis 
is here today as the CEO of Bank of America, thanks to the commitment of 
those funds through a series of events that unfolded through the end of 
December, 2008 and into early January, 2009. 

Due to the secretive and unaccountable conduct of the Fed throughout its 
interventions addressing the current financial crisis, many questions about 
the Bank of America-Merrill Lynch deal and bailout have, until today, 
remained unanswered. Some of the key questions have been: 

Were the Merrill Lynch losses that precipitated Bank of America’s distress 
call to the Treasury on December 17 the first such accelerating losses Bank 
of America observed at Merrill Lynch since agreeing to purchase the 
company? Did the Government believe that Bank of America had a 
credible case for abandoning the deal? Did the Federal Reserve compel 
Bank of America to complete the deal against its will? 

Or did Bank of America’s mistakes and miscalculations, more than any 
other single factor, cause the experienced corporate dealmaker to be exposed 
to Merrill Lynch’s predictably large losses? Did the Government believe 
that Bank of America knew or should have known about those losses before 
its shareholders ratified the merger? Did the Government have an opinion 
about whether Bank of America could be liable for securities fraud for 
withholding from its investors material information it possessed about a 
significant deterioration in Merrill Lynch’s balance sheet? Did Bank of 
America in effect negotiate an extraordinary deal for billions of additional 
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dollars from taxpayers to continue its growth as the nation’s largest 
commercial bank? 

The hearing today will help to answer those questions. This Committee’s 
ongoing investigation and subsequent hearings will answer the following 
questions, among others: 

Did the Federal Reserve, in attempting to protect the system, apply well- 
established remedies when it engineered billions of dollars in subsidies to 
Bank of America to complete its deal with Merrill Lynch? 

Or, Did the Federal Reserve pursue an untested experiment in banking 
regulation at variance with traditional legal remedies in committing billions 
of dollars in taxpayer funds to a corporate management that the Federal 
Reserve believed had failed in major ways? 

This Committee has sifted through tens of thousands of pages of documents 
produced by Bank of America, the Department of Treasury, and the Federal 
Reserve. Our investigation will help set the record straight about Bank of 
America and Merrill Lynch. Furthermore, the story of Bank of America’s 
merger with Merrill Lynch and its huge taxpayer-provided subsidy helps to 
answer broader questions about how the corporate management of very large 
financial institutions operate with virtual impunity for their mistakes. The 
documents we will reveal today provide the public a rare look into the 
disconnection between the Fed’s ability to analyze financial problems, and 
its ability to remedy them, when they involve very large financial 
institutions. Before Congress rushes to revise the banking regulatory 
framework, we would do well to incorporate the lessons of the Bank of 
America- Merrill Lynch episode that this Committee’s hearings over the 
coming weeks will draw. 
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Chairman Towns. I thank the gentleman from Ohio. 

Now I will yield to the ranking member, Jim Jordan, also from 
Ohio. 

Mr. Jordan. Thank you, Mr. Chairman, for holding today’s hear- 
ing. I want to thank you and Ranking Member Issa, and also the 
chairman of the subcommittee for his tireless efforts to get to the 
truth about this issue. I believe today’s hearing is an important 
first step in learning about the full extent of the Government’s ma- 
nipulation of the banking industry. 

This committee’s investigation of the Bank of America-Merrill 
Lynch transaction has raised troubling questions about potential 
abuses of Government power. As both the Chair and the ranking 
member have indicated, we have learned that, at a minimum, then- 
Secretary Hank Paulson threatened to remove Mr. Lewis and Bank 
of America’s board of directors if Mr. Lewis exercised his legal op- 
tion to attempt to back out of the deal to acquire Merrill Lynch. 
In addition, we have learned that the Department of Treasury and 
the Federal Reserve were involved in discussions about when and 
how the financial condition of Merrill Lynch was to be disclosed to 
the two companies’ respective shareholders. 

We have also learned that this transaction took place in a cli- 
mate of fear and intimidation by Government officials. For exam- 
ple, we now know that, in October 2008, Mr. Paulson brought the 
CEOs of the largest private banks in America to the Treasury De- 
partment and demanded that they accept the partial nationaliza- 
tion of their banks in exchange for an amount of money of the Gov- 
ernment’s choosing. 

Mr. Chairman, I understand the significant challenges that our 
economic system faced last fall, and I understand Mr. Paulson’s 
and Mr. Bernanke’s intention to do what they thought was in the 
best interest of the economic system as a whole. But in our con- 
stitutional system of government, the rule of law restricts the Gov- 
ernment’s ability to do whatever it wants. We must understand the 
full story of what happened in the process of the Government tak- 
ing over much of the banking industry so that, when the next crisis 
occurs, we can understand the proper limits of Government action 
in a free and civil society. 

I am grateful for Mr. Lewis’s willingness to appear before the 
committee today. In addition to important questions regarding 
Bank of America’s transaction with Merrill Lynch, I also hope Mr. 
Lewis can shed light on his personal interaction with Government 
officials, and I intend to ask him about his participation in the ini- 
tial capital injections and to what extent they were forced upon 
Bank of America. And as someone who comes from auto-making 
country, I also would like to know the extent to which the Govern- 
ment is currently involved in day-to-day operations of the company. 

A full and complete investigation underscores the facts surround- 
ing the Bank of America-Merrill Lynch transaction requires the 
Government’s decisionmakers, in this case Mr. Paulson and Mr. 
Bernanke, to appear before this committee to answer the tough 
questions that the American people demand to be answered, and 
I know that the chairman and the ranking member talked about 
that. We look forward to that happening in a bipartisan fashion in 
the near future. 
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Again, thank you, Mr. Chairman, for this opportunity to make an 
opening statement. With that, I would yield my time, if I could, to 
Mr. McHenry to introduce our witness. 

Chairman Towns. Mr. McHenry. 

Mr. McHenry. Thank you, Mr. Chairman. 

Today, I have the privilege of introducing our witness, whose 
company is headquartered in Charlotte, NC, which my district is 
just to the west of; and, as the only member of the committee from 
the Carolinas, I think it is my duty and privilege to introduce our 
witness. 

Kenneth D. Lewis is currently the chief executive officer of Bank 
of America. He is responsible for more than 55 million consumer 
and small business relationships and $1.7 trillion in total client as- 
sets. With various business and institutional clients in more than 
150 countries and business relationships with 98 percent of U.S. 
Fortune 500 companies, Mr. Lewis oversees one of the largest fi- 
nancial services corporations in the world and is one of the largest 
institutions headquartered in North Carolina; in fact, is the largest 
institution headquartered in North Carolina. 

Born in 1947 in Meridian, MS, Mr. Lewis earned a Bachelor’s 
Degree in finance from Georgia State University and a graduate of 
the executive program at Stanford University. Arriving at NC&B 
in 1969, which was Bank of America’s predecessor, he served more 
than 30 years within the bank, and, in 2001, attained his current 
position as CEO of Bank of America. Throughout his career with 
Bank of America, he has secured millions of new customers and 
paved the way for future expansion. 

He was named, in 2007, as 1 of the 100 most influential people 
in the world by Time Magazine, has been twice named Banker of 
the Year by the American Bankers Association. He has been the 
former chairman of the National Urban League and has been in- 
volved in every possible community cause in Charlotte, large and 
small, and for that we do thank you for your leadership for our 
community. 

Bank of America’s presence is certainly felt in western North 
Carolina, in my district, and across North Carolina generally. The 
10th District has become particularly hard hit in this economic re- 
cession, and Bank of America employs about 17,000 North Caro- 
linians, many of whom are my constituents and are proud to work 
for a strong institution; and we look forward to stronger days 
ahead. 

Thank you for your testimony here today and thank you for your 
presence. 

Chairman TOWNS. Thank you very much, Mr. McHenry. 

It is a longstanding tradition that we swear all of our witnesses 
in, so, Mr. Lewis, would you please stand and raise your right 
hand? 

[Witness sworn.] 

Chairman TOWNS. Let the record reflect that the witness an- 
swered in the affirmative. 

Let me explain the light situation here. First of all, you have 5 
minutes to summarize your statement, and then the yellow light 
will come on. That means you have 1 minute. Then, after the yel- 
low light comes on, then there is a red light; and, of course, that 
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means stop. After that, we will allow the Members an opportunity 
to raise questions with you. So you may begin. 

Turn your light on. Push that button. 

STATEMENT OF KENNETH D. LEWIS, CHIEF EXECUTIVE 
OFFICER, BANK OF AMERICA 

Mr. Lewis. Chairman Towns, Ranking Member Issa, Subcommit- 
tee Chairman Kucinich, and Ranking Member Jordan, as has been 
said, my name is Ken Lewis, and I am chief executive officer of 
Bank of America. 

This committee is reviewing important issues, and I hope my re- 
marks will be helpful to you. 

Let me tell you a little bit about Bank of America. Our business 
lines include deposits, wealth and investment management, cor- 
porate investment banking, credit cards, and mortgages. We have 
a deep commitment to serving all the communities in which we op- 
erate. We have committed to land and invest $1.5 trillion in low 
and moderate income communities over the next 10 years. 

As everyone here is aware, the financial services industry under- 
went considerable turmoil in 2008. Bank of America was affected 
by that turmoil but, nonetheless, earned a profit of $4.2 billion for 
the year. We also made two significant acquisitions. Countrywide 
and Merrill Lynch. 

There does not appear to be any debate that these acquisitions 
were in the best interest of the financial system, the economy, and 
the country. The failure of Countrywide would have caused a mas- 
sive loss to the deposit insurance fund and could have destabilized 
an already crippled mortgage market. The failure of Merrill Lynch, 
particularly on the heels of Lehman’s failure, could have caused 
systemic havoc or necessitated an AIG-style Government bailout. 

These acquisitions, though, were also in the best interest of Bank 
of America and its shareholders. Certainly, the Merrill Lynch ac- 
quisition, in particular, came with risk, some of which materialized 
in the fourth quarter of 2008, when Merrill Lynch recognized sig- 
nificant losses. The Merrill Lynch acquisition, however, also came 
with the promise of significant long-term rewards, rewards Bank of 
America and its shareholders are already beginning to reap. 

Through the acquisition of Merrill Lynch, we have put together 
what looks to be the preeminent investment bank and brokerage 
firm in the world, an organization that is already producing sub- 
stantial profits, not losses, for our company. Understanding that 
fact is absolutely critical to understanding why we acquired Merrill 
Lynch. 

When we bought Merrill Lynch, we really bought two businesses. 
The first is the world’s most productive brokerage force, currently 
14,000 Merrill Lynch financial advisors. Merrill Lynch has more fi- 
nancial advisors listed in Barron’s Top 100, Top 1,000, and Top 100 
Women financial advisors than any other firm. 

The second major business of Merrill Lynch was investment 
banking and serving institutional investors. 

The results here are nothing short of remarkable. As of the first 
quarter of 2009, Bank of America Merrill Lynch was first in U.S. 
equity-related underwriting, first in underwriting high-yield debt, 
second in underwriting investment-grade corporate debt, third in 
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global equity and equity-related underwriting, and fifth in global 
M&A and U S. M&A 

In the first quarter of 2009, Bank of America earned $4.2 billion. 
Merrill Lynch contributed $3.7 billion, or 75 percent of that first 
quarter profit. 

We continue to go about the business of lending. In the first 
quarter of 2009, Bank of America issued $85 billion in first mort- 
gages, extended $3.9 billion in new credit to small businesses, and 
provided $31 million in community development loans, bolstering 
the country’s most underserved people and businesses. I also want 
to stress that we have paid $1.1 billion in dividends to the Treas- 
ury on the TARP preferred. 

While Bank of America earned $4.2 billion in 2008, that perform- 
ance did not meet our expectations. As a result, neither I nor my 
senior team received any bonus. For the next level down, the bonus 
pool was cut by 80 percent from the previous year, and the level 
below that by 70 to 75 percent. 

Now let me briefly walk you through the decision to purchase 
Merrill Lynch. We made that decision in September 2008. We did 
so because we saw the potential benefits I just described, and we 
did so without any promise or expectation of governmental support. 

In mid-December, I was advised that Merrill Lynch had signifi- 
cantly raised its forecast of its losses, and we contacted officials of 
the Treasury and Federal Reserve to inform them that we had con- 
cerns about closing the transaction. At that time, we were consider- 
ing declaring a material adverse change, which, as a matter of con- 
tract law, can, if upheld, allow an acquirer to avoid to consummate 
a deal. Treasury and Federal Reserve representatives asked us to 
delay any such action and expressed significant concerns about 
both the systemic consequences and the risk to Bank of America 
in pursuing this course. 

We and the Government explored Government support as would 
limit the risk of proceeding with the transaction. We both were 
aware that the global financial system was in fragile condition and 
that a collapse of Merrill Lynch could hasten the crisis. 

For its part. Bank of America concluded that there was serious 
risk to declaring a material adverse change and that proceeding 
with the transaction with governmental support was the better 
course. This course made sense for Bank of America and its share- 
holders and it made sense for stability of the markets. 

I believe that committed people of good intentions in both the 
private sector and the Government worked desperately hard in late 
2008 to prevent a collapse of the global financial system that would 
have resonated throughout the whole global economy. Even 6 
months later it is easy to forget just how close to the brink our sys- 
tem came. I will never forget, and I believe those efforts will be 
well remembered long after any current controversy is forgotten. 

With that, sir, I will conclude my remarks. 

[The prepared statement of Mr. Lewis follows:] 
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Testimony of Kenneth D. Lewis 
Chief Executive Officer 
Bank of America 

House Committee on Oversight and Government Reform and Subcommittee on 

Domestic Policy 

June 11, 2009 


Chairman Towns, Ranking Member Issa, Subcommittee Chairman Kucinich and 
Ranking Member Jordan, my name is Ken Lewis, and I am the Chief Executive Officer 
of Bank of America. I appreciate the opportunity to appear before you today to discuss 
Bank of America’s acquisition of Merrill Lynch, the Bank’s subsequent performance, and 
my thoughts regarding additional steps policymakers and business could take to help our 
financial markets remain the most vibrant in the world. 

Before I turn to these issues, I want to note that 1 am also providing my testimony 
today to the Chairs and Ranking Members of the House Financial Services Committee 
and the Senate Banking, Housing, and Urban Affairs Committee. I appreciate the 
leadership of those Members on a wide range of issues relating to our financial markets 
and protection for consumers, particularly in these challenging economic times. 

ife 


Let me tell you a little bit about Bank of America. I joined the bank in 1 969 as a 
22-year-old credit analyst, and I have never left. Today, the bank I lead consists of 
300,000 dedicated associates serving customers in 36 states, and in scores of countries 
around the world. Our business lines include deposits, wealth and Investment 
management, corporate and investment banking, credit cards, and mortgages. We 
continue to lead the industry in making new loans and serving our customets with a wide 
range of innovative products. We also have a deep commitment to serving all the 
communities in which we operate: we have committed to lend and invest $1.5 trillion in 
low and moderate income communities over the next ten years. And we provide $200 
million every year in charitable giving to support non-profit organizations that help to 
assure the vibrancy of our nation’s communities. 

As everyone here is aware, the financial services industry underwent considerable 
turmoil in 2008. Bank of America was affected by that turmoil but nonetheless earned a 
profit of $4.2 billion for the year. We also made two significant acquisitions: 
Countrywide and Merrill Lynch. 

There does not appear to be any debate that these acquisitions were in the best 
interest of the financial system, the economy, and the country. The failure of 
Coimtrywide would have caused a massive loss to the deposit insurance fund and 
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potentially destabilized an already crippled mortgage market. The failure of Merrill 
Lynch, particularly on the heels of Lehman’s failure, could have caused systemic havoc 
or necessitated an AIG-style government bailout. In both cases, I am proud that Bank of 
America had the strength to step forward. 

A question that has been raised, though, is whether the Merrill Lynch acquisition 
was in the best interest of Bank of America and its shareholders. Certainly, the 
acquisition of Merrill came with risks, and some of those risks materialized in the fourth 
quarter of 2008, when Merrill began recognizing significant losses. The Merrill 
acquisition, however, also came with the promise of significant long-term rewards - 
rewards Bank of America and its shareholders are already beginning to reap. 

Through the acquisition of Merrill Lynch, we have put together what looks to be 
the preeminent investment bank and brokerage firm in the world - an organization that is 
already producing substantial profits, not losses, for our company. Understanding that 
fact is absolutely crucial to understanding why we made the decision to acquire Merrill in 
September 2008 and then to consummate the transaction in January 2009. 

So, let me tell you about Bank of America Merrill Lynch. 

Bank of America Merrill Lynch 

When we bought Merrill Lynch, we really bought two businesses. The first is the 
world’s most productive brokerage force - currently, 16,000 Merrill Lynch financial 
advisors. These financial advisors will be able to offer their securities brokerage 
customers a full range of banking services from Bank of America. At the same time, 
consumer bankers at Bank of America now can refer customers who are looking for a 
financial advisor to Merrill Lynch, and Bank of America’s commercial lenders can refer 
customers seeking to tap the capital markets. 

We recognize that the core of this business is the people. Financial advisors 
understand that this is the best place from which to serve their clients, and as a result, we 
have retained over 95 percent of Merrill Lynch’s top advisors. Our financial advisors 
continue to exceed their peers in industry rankings; Merrill Lynch had more financial 
advisors listed in Barron's Top 100, Top 1,000, and Top 100 Women Financial Advisors 
than any other firm. 

The continued integration of the Merrill Lynch and Bank of America businesses is 
already yielding significant benefits. On the retail side, we have put some 700 bankers 
into Merrill Lynch brokerage offices; these bankers help our financial advisors 
understand and access Bank of America’s leading consumer banking products and 
services for our clients. Viewed along with U.S. Trust, our private bank. Bank of 
America now has industry-leading wealth management capabilities across all client 
segments. 
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We are seeing the same synergies between Merrill Lynch financial advisors and 
Bank of America’s commercial lenders. Together, we can serve Main Street businesses 
in ways neither company could have done alone. We already have identified hundreds of 
opportunities to provide a wider range of services to mid- to large-sized businesses than 
we would ever be able to provide as separate businesses. 

The second major business of Merrill Lynch was investment banking and serving 
institutional investors. The results here are remarkable. Merrill’s global reach and 
longstanding leadership in M&A advisory and equity underwriting - areas where Bank of 
America was not as strong - have matched well with Bank of America’s traditional 
leadership in raising debt capital for companies. We are better able to serve our clients 
with a full spectrum market-leading advisory, capital raising, sales, trading and research 
capabilities. As of the end of the first quarter of 2009, Bank of America Merrill Lynch 
was: 

• Jst in U.S. equity and equity-related underwriting (Bank of America had been fifth 
prior to the Merrill acquisition); 

• Jst in underwriting high-yield debt (second prior to Merrill); 

• 2nd in underwriting investment-grade corporate debt (third prior to Merrill); 

• 3rd in global equity and equity-related underwriting (seventh prior to Merrill); and 

• 5th in both global M&A and U.S. M&A (13*'’ and 8"*, respectively, prior to Merrill). 

During just one recent week ending May IS"*, we led twelve high-grade bond 
deals, thirteen equity deals, five high-yield bond deals, and seven municipal finance 
deals. 


In addition to advising corporate clients, investment banks also provide critical 
assistance to state and local governments in meeting their financing needs. Prior to our 
merger, Bank of America ranked seventh in public finance capital raising. For the first 
quarter of 2009, our combined team was U* -- responsible for more than 1 8 percent of the 
money raised by state and local governments. 

While not the subject of this hearing, I fee! compelled to say a few words about 
our Countrywide acquisition. Bank of America stopped making subprime mortgage 
loans in 2001 - seven years before the bubble burst. We acquired Countrywide in 2008 
and quickly converted it to a prime lender. Since our acquisition of Countrywide, now 
renamed Bank of America Home Loans, we have established new management, 
developed a new risk culture, and created a new suite of products that are simpler and 
more transparent to customers. We have also managed to retain many very talented folks 
who were working there already. 

Today, Bank of America Home Loans employs more than 47,000 people 
nationwide. Since we acquired Countrywide in July 2008, we have modified more than 
3 1 1 ,000 loans, and expect that we will ultimately help more than 650,000 home owners 
with loan modifications. And Bank of America now has 7,200 associates dedicated to 
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Home Retention, working with distressed homeowners to help them retain their homes - 
the largest dedicated team in the industry. 

Bank of America 

In the first quarter of 2009, Bank of America earned net income of $4.2 billion. 
Merrill Lynch contributed $3.7 billion, or 75 percent of that first quarter profit. While 
analysts and some investors understand that point, it seems that much of the public is 
under the mistaken impression that Merrill Lynch has been costing us money; that just is 
not so. 


As we reported last quarter, and as reflected in the recent stress test results from 
the Federal Reserve, Bank of America is suffering large losses on its consumer lending 
portfolio, particularly credit card, home equity and small business loans. More than any 
other bank, the fortunes of Bank of America’s consumer business are inextricably linked 
to the fortunes of the American consumer; when unemployment rises, so do our credit 
losses; when consumer spending and borrowing slow, so do our revenues. That’s largely 
because we lend more than any other bank. Under the stress test results made public by 
the Federal Reserve, our loss rates were consistent with our major competitors; however, 
those loss rates were applied to a much larger base. 

Of course, this is precisely why the ability of Bank of America Merrill Lynch to 
earn investment banking, trading and brokerage income is so important to us. And the 
ability of Bank of America Home Loans to fund the refinancing wave has also been a 
major benefit. These businesses have made us more resilient in the face of a deep and 
prolonged recession, 

I am also pleased to report that in the past four weeks we already have met the 
additional capital buffer required under the Federal Reserve’s stress test. Moreover, we 
were able to raise equity at only a slight discount to our closing price prior to the 
announcement of the stress test results, even given the dilutive effects of the issuances. 
On the debt side, we have recently issued a total of $7.6 billion in long-term debt not 
guaranteed by the government, demonstrating our ability to fund ourselves in the capital 
markets. We believe that the stress test provided necessary and credible transparency to 
the markets, and gave investors confidence that Bank of America and other banks could 
manage even the adverse case specified in the test. We believe that the stress test results 
provided the markets both transparency and an independent and trusted third party 
opinion about the condition of the banking sector, and were a major factor in reopening 
the capital markets to bank holding companies. 

We are now continuing to go about the business of lending - doing more than any 
other bank to fund an economic recovery. In the first quarter of 2009, Bank of America 
issued more than $183 billion in credit, including $85 billion in first mortgages, $82 
billion in commercial loans, $3.9 billion in new credit to small businesses, and $3 1 
million in Community Development Financial Institution lending and investments - 
bolstering the country’s most underserved people and businesses. We have also paid 
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$1.1 billion in dividends to the Treasury (and ultimately the taxpayer) on the TARP 
preferred stock. 

I should also note that while Bank of America earned S4.2 billion in 2008, that 
performance did not meet our expectations. As a result, neither I nor my senior team 
received any bonus. For the next level down, the bonus pool was cut by 80 percent from 
the previous year, and the level below that by 70-75 percent. 

The Decision to Acquire Merrill 

With this background established, let me now walk you through the decision to 
purchase Merrill Lynch. We made that decision in September 2008. We did so because 
we saw the potential benefits I have just described, and we did so without any promise or 
expectation of governmental support. Our shareholders approved that transaction on 
December 5, 2008. 

In mid-December, after the shareholder vote, I became aware of significant, 
accelerating losses at Merrill Lynch, and we contacted officials at the Treasury and 
Federal Reserve to inform them that we had concerns about closing the transaction. At 
that time, we considered declaring a “material adverse change,” which as a matter of 
contract law can, if upheld, allow an acquirer to avoid consummating a deal. Treasury 
and Federcil Reserve representatives asked us to delay any such action, and expressed 
significant concerns about the systemic consequences and risk to Bank of America of 
pursuing such a course. We commenced discussions to determine whether governmental 
support could limit the risk of proceeding with the transaction. Both the government and 
Bank of America were aware that the global financial system was in fragile condition, 
and that a collapse of Merrill Lynch could hasten a crisis. 

Officials of the company, the Treasury Department, and the Federal Reserve 
discussed a plan to close the transaction, with the government providing assistance. For 
its part. Bank of America concluded that there were serious risks to declaring a material 
adverse change, and that proceeding with the transaction, with governmental support, was 
the better course. This course made sense for Bank of America and its shareholders, and 
made sense for the stability of markets. We viewed those two interests as consistent. 

I believe that committed people of good intentions, in both the private sector and 
the government, worked desperately hard in late 2008 to prevent a collapse of the global 
financial system that would have resonated throughout the global economy. Even six 
months later, it is easy to forget just how close to the brink our system came. I will never 
forget, and I believe those efforts vrill be well remembered long after any current 
controversy is forgotten. 


With that, I will conclude my prepared remarks, and await your questions. 
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Chairman TOWNS. Thank you very much for your statement. 

Let me begin the questions. 

I ask unanimous consent that we have 10 minutes on each side 
initially, and then after that 5 minutes for each Member. And, of 
course, if we need a second or third round, we will do that as well. 
Without objection, so moved. 

One of the key questions is when you discovered the massive 
losses at Merrill Lynch, Mr. Lewis, you have said that you learned 
of them late and they came as a big surprise. But the emails from 
the Fed tell a different story. Tim Clark from the Fed said that 
your claim to be surprised seemed somewhat suspect. The Federal 
Reserve Governor Kevin Warsh wrote that this claim is not credi- 
ble, and there are more like this. It is clear that the Feds think 
you either knew or you should have known about these losses soon- 
er. 

I have to say that with everything that was happening in the fi- 
nancial markets last fall, your claim that you had no idea about 
Merrill’s losses until December is remarkable. The Fed seem to 
think that you are either not being forthcoming about that or you 
were completely clueless about the merger and the situation on 
Wall Street. 

My question is when exactly did you know about these losses and 
why didn’t you know about them sooner? 

Mr. Lewis. Thank you for the question. The financial markets in 
the fourth quarter of 2008 suffered a massive credit meltdown, 
something that probably had not been seen during our lifetimes, 
and we saw that happening in September and in October, and we 
saw things that were evidenced in our own book that suggested 
that things were bad and getting worse. We also had heard rumors 
on the street that other banks were suffering losses as well. So the 
losses at that particular time were not concerning because they 
were consistent with others in the marketplace and what we were 
seeing as well. 

But then, in mid-December, the forecast losses accelerated dra- 
matically. So it wasn’t that we didn’t know about losses. The con- 
cern was the fact that these losses accelerated, and that was what 
gave us the grave concern. 

Chairman TOWNS. Let me put it this way. Did you move forward 
with the Merrill deal because of pressure from Government officials 
or because you thought it was in the best interest of Bank of Amer- 
ica and its shareholders? 

Mr. Lewis. There has been a lot of talk about the pressure from 
the Federal Government. It is true that we were told that if we 
went through or — I can’t remember the exact words, so please give 
me license with word for word, but basically if we went through 
with calling the MAC, that the Government could or would remove 
management and the board. And I have said in the past that the 
threat was not what gave me concern. What gave me concern that 
they would make that threat to a bank in good standing. So it 
showed the seriousness with which they thought that we should 
not call a MAC, a material adverse change. 

So as a result of that, that was a factor in our decisions, because 
here your regulators and the Federal Government was saying we 
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don’t think calling the MAC is the hest thing for you or the finan- 
cial system. 

But there were also other considerations. You weren’t assured 
you would win the MAC. If in fact you lost the MAC, you were sub- 
ject to severe lawsuits and severe amounts of money that you 
would have to pay. So we thought that, given the fact that the Gov- 
ernment felt that strongly and the fact that there was a risk that 
you would not win the MAC and then, finally, that you might end 
up not getting Merrill Lynch in any sense, even after paying the 
fines, we felt like, because of all of those factors, that it was in our 
best interest, that is, the Bank of America shareholders’ best inter- 
est, to go through with the merger. 

Chairman TOWNS. So you were pressured? 

Mr. Lewis. It is hard to find the exact right word to describe 
what I just described, so I have found, as I have tried to have dif- 
ferent words, that it is best just to describe it and let people come 
to a conclusion. 

Chairman TOWNS. I yield to the subcommittee chair for the rest 
of my minutes. 

Mr. Kucinich. Thank you very much, Mr. Chairman. 

Mr. Lewis, in our review of the Fed’s documents, it reveals that, 
in contrast to your representations to us today. Fed officials con- 
cluded that you must have known about the accelerating losses at 
Merrill much earlier, as early as mid-November, when your share- 
holders could have voted to disapprove the merger. 

Now, an email from a senior advisor sent to assistant to Chair- 
man Bernanke on December 13, 2008; and it is up there on the 
board for everyone to see. Writes of “clear signs in the data we 
have that the deterioration at Merrill Lynch has been observably 
underway over the entire quarter, albeit picking up significantly 
around mid-November. Ken Lewis’s claim that they were surprised 
by the rapid growth of the losses seems somewhat suspect.” 

Another memo, restricted Federal Reserve analysis of Bank of 
America and Merrill Lynch merger, dated December 21, 2008. 
“BAC management’s contention that the severity of Merrill’s losses 
only came to light in recent days is problematic and implies sub- 
stantial deficiencies in the due diligence carried out in advance of 
and subsequent to the acquisition . . . (Talking about Merrill’s 
losses) were clearly shown in Merrill Lynch’s internal risk manage- 
ment reports that Bank of America reviewed during their due dili- 
gence.” 

And then there is an email from the Fed General Counsel to 
Chairman Bernanke on December 23, 2008. “Lewis should have 
been aware of the problems at Merrill Lynch earlier, perhaps as 
early as mid-November, and not caught by surprise. That could 
cause other problems for him around the disclosures Bank of Amer- 
ica made for the shareholder vote.” 

Now, Mr. Lewis, I am going to ask you a series of simple ques- 
tions, and if you are not forthcoming, I am not going to have any 
choice but to interrupt you. I am asking for your cooperation. 

Isn’t it true that Bank of America examined Merrill Lynch’s book 
of business before signing the merger agreement, and then received 
detailed financial reports every week from Merrill Lynch after sign- 
ing the merger agreement on September 15th? 
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Mr. Lewis. That is true. 

Mr. Kucinich. And isn’t it true that the Merrill losses of mid- 
December, that you claim motivated you to go to the Government, 
were not the largest week-to-week losses at Merrill you observed 
since agreeing to purchase the company? In fact, wasn’t the week- 
to-week loss experienced in mid-November larger than the one in 
mid-December? 

Mr. Lewis. The losses that were causing this forecast to increase 
were partly based on losses in November. So I am not saying that 
the losses in that timeframe were what caused the increase; it was 
the increased projections of the losses based on some of those losses 
in November. 

Mr. Kucinich. Mr. Chairman, I move to insert into the record a 
bar graph representing the week-to-week losses reported by Merrill 
Lynch to Bank of America, which clearly shows that the mid-No- 
vember loss exceeded the one in mid-December. 

Chairman Towns. Without objection. 

Mr. Kucinich. I also move to insert an analysis by a statistics 
expert finding that the mid-November loss should have alerted 
Bank of America to an accelerating deterioration in Merrill Lynch, 
and the loss evident in mid-December merely confirms a trend ap- 
parent in mid-November. 

[The information referred to follows:] 
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To Chairman Dennis Kucinich: 

At the request of the Domestic Policy Subcommittee, I have done a statistical 
analysis of the Merrill Lynch weekly loss data for the 12 weeks from September 26 to 
December 12, 2008. The purpose of the analysis was to determine what loss trends 
could reasonably be deduced from the loss data available to decision makers at three 
points in time; November 7, November 14, and December 12. 1 have used the widely 
accepted and highly standardized least squares regression cun/e fitting technique to 
test both a straight (linear) and a curved (parabolic or second order) fit to the data. This 
has resulted in the following conclusions; 


1 . Looking first at the 7 weeks of loss data available by November 7 shows; 

a. It is clear that there is a strong downward trend in the data that is almost 
certainly not due to chance. 

b. A straight line downward trend showing a steady $701 million loss per week 
fits the data quite well. 

c. if one were trying to determine whether the loss per week might be increasing 
or decreasing rather than staying steady at $701 million per week (i.e. by fitting a curved 
rather than a straight line), there is i) no evidence that the loss per week is decreasing, 
and ii) some evidence that the losses per week are increasing. 

The best curved (parabolic) line fit to the data shows the weekly losses 
worsening to $1250 million loss per week by November 7-and, when projected forward, 
worsening every week thereafter due to the downward curvature of the fitted line. Note 
that this curved line fit only improves the accuracy (root mean square error) of the fit by 
about 5%, so the case for increasing losses per week by November 7 is not 
overwhelming. 


2. Adding one more week of data to assess the situation as of November 14 

shows; 

a. Fitting a straight line downward trend yields a steady $1007 million lost per 
week, over 40% worse than the November 7 assessment. 

b. Adding in the November 14 week significantly strengthens the evidence for 
deteriorating (as opposed to steady) weekly losses. The curved line fit now shows the 
weekly loss deteriorating to $2400 million per week by November 14, nearly double the 
November 7 curved line assessment. Relative to the straight line fit, the curved line 
now improves the accuracy of the fit by 51 % (root mean square error)-an improvement 
in accuracy that it would be imprudent to ignore. 
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3. Looking at the 12 weeks of loss data available by December 12 shows: 

a. Assuming steady weekly losses, the best straight line fit shows $1276 million 
lost per week, over 80% worse than the November 7 weekly loss estimate--and almost 
identical to the November 7 curved line assessment. 

b. Assuming the possibility of a deteriorating trend, the curved line fit yields a 
weekly loss that has worsened to $2030 million by December 12, not as bad as the 
November 14 estimate but still 62% higher than the November 7 curved line weekly 
loss. The curved line fit yields 14% better accuracy (root mean square error) than the 
straight line fit, stronger evidence for a deteriorating trend than on November 7, but not 
strong enough to make the curved line fit an obvious choice. 

c. Given the weekly loss data available to decision makers on November 14 as 
compared to the data available on December 12, the evidence for a constantly 
deteriorating (i.e. curved) trend is much stronger on November 14 than it is on 
December 12. This follows from the fact that the November 14 curved fit improves 
accuracy over the straight line fit by 51% whereas the December 12 curved fit only 
yields 14% improvement. 

As a caveat to the above conclusions, it is important to keep in mind that all of 
the above numerical estimates are necessarily quite imprecise because statistical 
sample sizes of 7 to 12 data points are much too small for, say, plus or minus 10% 
accuracy. That caveat does not invalidate any of the above conclusions as to what a 
decision maker could reasonably conclude on November 7, November 14, and 
December 12. 

For documentary support of the above, I have attached the detailed results of the 
computer runs on which I have based these conclusions. 


Pierre M. Sprey 
June 9, 2009 
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Pierre Sprey letter attachment 060909.txt 


* Data 

* 

li 



qtd 

ytd 

week 

week? 

1- 

-8412 

-19824 

1 

1 

2. 

-323 

-19039 

2 

4 

3. 

-650 

-20312 

3 

9 

4. 

-907 

-20569 

4 

16 

5. 

-1609 

-21271 

5 

25 

6. 

-3778 

-23440 

6 

36 

7. 

-3451 

-23113 

7 

49 

8. 

i -7897 

-27559 

8 

64 

9. 

1 -8933 

-28596 

9 

81 

10. 

1 -11037 

-30699 

10 

100 

11. 

-9182 

-28845 

11 

121 

12. 

1 -13863 

-33041 

12 

144 


. plot ytd week 

-19039 + 

I * 


* 


•k 


It 


k 


Y 

T 

D 


-33041 + 

+ 

1 


week 


* 


12 


* 

* Weeks 1-7 


reg ytd week if _n<8 


Page 1 
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Pierre sprey letter attachment 060909.txt 


Source 

1 

ss 

df MS 


Number of obs = 7 
F( 1, 5) = 26.73 
Prob > F = 0.0036 
R-squared = 0.8424 
Adj R-squared = 0.8109 
Root MSE = 717.51 

Model 

Residual 

1 

13759228 

2574094.86 

1 13759228 

5 514818.971 


Total 


16333322.9 

6 2722220.48 


ytd 

1 

Coef . 

Std. Err. t 

P>|t| 

[95% conf. interval] 

week 

_cons 

1 

1 

-701 

-18277.14 

135.5964 -5.17 

606.4057 -30.14 

0.004 

0.000 

-1049.562 -352.4383 

-19835.96 -16718.33 


. * F-test and (equivalent) t-test indicate 0.36 percent chance of 
. * random occurrence if there is no linear relation 


. reg ytd week week2 if _n<8 


Source 1 

i SS 

df 

MS 

Model 1 

1 14457747 

2 

7228873.52 

Residual 1 

1 1875575.81 

4 

468893.952 

Total j 

1 16333322.9 

6 

2722220.48 


Number of obs = 7 
FC 2, 4) = 15.42 
Prob > F = 0.0132 
R-squared = 0.8852 
Adj R-squared = 0.8278 
Root MSE = 684.76 


ytd 1 

Coef. 

Std. Err. 

t 

P>|t| 

[95% Conf. interval] 

week 1 

28.52381 

611.5544 

0.05 

0.965 

-1669.423 

1726.471 

week2 1 

-91.19048 

74.71326 

-1.22 

0.289 

-298.6277 

116.2468 

_cons 1 

-19371.43 

1067 . 119 

-18.15 

0.000 

-22334.23 

-16408.63 


* F-test indicates 1.32 percent chance of random occurrence given 

* that there is no quadratic relation, but neither coefficient is 

* significant even at the 10 percent level and the second-order term 

* only marginally improves the fit. 


* weeks 1-8 

it 


reg ytd week if _n<9 


source 

1 

SS 

df MS 


Number of obs 
F( 1, 6) 

Prob > F 
R-squared 

Adj R-squared 
Root MSE 

= 8 
= 24.47 

= 0.0026 
= 0.8031 
= 0.7702 
= 1319.6 

Model 

Residual 

i 

1 

42603150 

10447476.9 

1 42603150 

6 1741246.14 


Total 

i 

53050626.9 

7 7578660.98 


ytd 

1 

coef. 

Std. Err. t 

P>|t| 

[95% conf. 

Interval] 

week 

_cons 

1 

1 

-1007.155 

-17358.68 

203.613 -4.95 

1028.195 -16.88 

0.003 

0.000 

-1505.378 

-19874.58 

-508.9318 

-14842.78 


. * F-test and (equivalent) t-test indicate 0,26 percent chance of 
. * random occurrence if there is no linear relation 


Page 2 
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Pierre sprey letter attachment 060909.txt 
. reg ytd week week2 if _n<9 


Source I SS df MS Number of obs = 8 



Model 1 
Residual I 

49234246 

3816380.86 

2 24617123 

5 763276.173 


FC 2, 5) = 32.25 
Prob > F = 0.0014 
R-squared = 0.9281 
Adj R-squared = 0.8993 
Root MSE = 873.66 


Total i 

53050626.9 

7 7578660.98 



ytd 1 

Coef. 

Std. Err. t 

P>|t| 

[95% Conf. Interval] 


week 1 
week2 
_cons 1 

780.8988 

-198.6726 

-20338.77 

621.4349 1.26 
67.40408 -2.95 
1218.878 -16.69 

0.264 

0.032 

0.000 

-816.5506 2378.348 
-371.9403 -25.4049 
-23471.99 -17205.54 

* 

* 

F-test indicates 0.14 percent chance of random occurrence given 
that there is no quadratic relation and the second-order term 
improves the fit. 

* 

weeks 

1-12 




. reg ytd week 






Source 1 

SS 

df MS 


Number of obs = 12 
FC 1, 10) = 110.08 
Prob > F = 0.0000 
R-squared = 0.9167 
Adj R-squared = 0.9084 
Root MSE = 1454.7 


Model 1 
Resi dual 1 

232938917 

21160593.7 

1 232938917 

10 2116059.37 



Total i 

254099511 

11 23099955.5 



ytd 1 

Coef. 

Std. Err. t 

P>|t| 

[95% Conf. Interval] 


week 1 
_cons 1 

-1276.301 

-16396.38 

121.6455 -10.49 

895.2863 -18.31 

0.000 

0.000 

-1547.344 -1005.258 

-18391.2 -14401.56 

* 

1 * 

F-test and (equivalent) t-test indicate 0.00 percent chance of 
random occurrence if there is no linear relation 

. reg ytd week week2 





source 1 

SS 

df MS 


Number of obs = 12 
fC 2, 9) = 72.29 
Prob > F = 0.0000 
R-squared = 0.9414 
Adj R-squared = 0.9284 


Model 1 
Residual 1 
+ - 

239209821 

14889690 

2 119604910 

9 1654410 



Total I 254099511 11 23099955.5 Root MSE = 1286.2 


ytd 1 

Coef. 

Std. Err. 

t 

P>|t| 

[95% conf. 

interval ] 

week 1 

-385.2098 

470.1662 

-0.82 

0.434 

-1448.8 

678.3801 

week2 | 

-68.54545 

35.2075 

-1.95 

0.083 

-148.1903 

11.09944 

_cons 1 

-18475.59 

1329.365 

-13.90 

0.000 

-21482.82 

-15468.36 


. * F-test indicates 0.00 percent chance of random occurrence given 
. * that there is no quadratic relation and the second-order term 
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. * improves the fit. 


Page 4 
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Mr. Kucinich. Now, Mr. Lewis, isn’t it true that you understood 
the composition and performance of Merrill’s portfolio because it 
was similar to your own in that it was a portfolio that contained 
complex structured derivative products? Isn’t that true? 

Mr. Lewis. It is true. The issue, though, is nohody predicted a 
meltdown like occurred in the fourth quarter of 2008. 

Mr. Kucinich. But you were getting weekly reports, and you cer- 
tainly understood Merrill because of the similarities in the com- 
position and performance of their portfolio. Now, our investigation 
found that the Fed believed you should have understood the poten- 
tial for losses at Merrill because your own portfolio was similar to 
Merrill’s. 

I want you to look at the following from the Fed’s restricted anal- 
ysis of Bank of America and the Merrill Lynch merger, dated De- 
cember 21, 2008. “The potential for losses from other risk expo- 
sures cited by management, including those coming from leverage 
loans and trading and complex structured credit derivative prod- 
ucts — what they also call “correlation trading” — should also have 
been reasonably well understood, particularly as Bank of America 
itself is also active in these products.” 

Now, Mr. Lewis, how do you explain the apparent contradiction 
between your sworn testimony and the Fed’s findings that you 
knew about the acceleration and losses and the potential for future 
losses as early as mid-November? 

Mr. Lewis. I can only tell you what I just said, that part of the 
November losses were causing this projection that we were getting 
in December, so they were a factor in the increased projection. 

Chairman TOWNS. My time has expired, so let me yield now to 
the ranking member from California, Congressman Issa, for his 10 
minutes. 

Mr. IsSA. Thank you, Mr. Chairman. Mr. Chairman, at this time, 
I would like to ask unanimous consent that all opening statements 
by all Members be allowed to be inserted into the record. 

Chairman Towns. Without objection. 

Mr. Issa. Mr. Chairman, I would also ask unanimous consent 
that the minority background memo, as well as documents referred 
to in it, be included in the hearing record. 

Chairman Towns. Without objection. 

Mr. Issa. Thank you, Mr. Chairman. 

[The information referred to follows:] 
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firom: 

Tbs 

StOjeds 

OBtts 


TTm PfU rfc 

BB C Pmanr: Bnnrid L Knhn: Kwin Wanh: Detorah PJafa! Boag-CBlK Cnrvannaaimsan: Mia 
BiWug tonulu: Brtwi Pimm: Jennifer Bums: Mac AMm): liaiifti S ttwgiet: Scctt Atam 
Upa«e«nBAC.M. 

U/19/20M0Z:2»I>M 


The following is a quidc update and some preliminary viem in adranoe of 
the call at 3:30 today. 

We (S^ Ridimcmd, FRB NY and Board staff) are continuirrg to ^dier needed info 
for foil assessment tif ML through Bank of America (BAC) management, though 
much of what Is needed for a good preliminary assessmait on ML Is in our 
posses^ and being analyzed. We also had a pretty good sense already of 
conditions at BAC, whkJi have also deteriorated recentiy as evidenced by their wm 
projection for Q4 having gotten significantly worse in the past week or two, and we 
are cutrentiy working to update are views on BAC as a stand alone entity. As they 
themselves noted the other night at our meeting, even on a stand ^ne ba^, the 
finn is very thinly ca^talized in terms of tangible common equity (TCE) relative to 
assets and exposures. 

• It Is notable that a quick analysis of the TCB/assets ratios of BAC and ML 
on stand-alone basis and as a combined entity implies that the recent 
d^lne in BAC's projected year-end 2008 stand alone number appears to 
be driving as much of the decline in the combined pro forma ratios as the 
losses at ML, even as toey are portraying the losses at ML as being the key 
issue here. This is largely the result of declining ratio at BAC stand alone 
and the fact that most capital In the combined entity will be coming from 
BAC. 

The preliminary assessment on the ML loss numbers is that .ML does not appear to 
be b&ng overly aggressive in some of its larg^ markdowns - though we cant yet 
say that with certainty and for all positions — so the size of the losses/wiite downs 
may nat be over-stating toe problems at ML to a large extent in an attempt to 
Icittoen sink' toe losses In advance of the acquisition date. Details on toe sources of 
the 'new* $4 billion of losses are being sought right now and that will be included in 
the analysis once we get a bit more clarity. 

Genoal consensus forming among many of us working on this is that given market 
performance over past several months and the dear signs in the data we have toat 
the detoioration at ML has been observably under way over the entire quarter ~ 
albeit (i^dting up significant around mid-November and carrying Into December - 
Ken Lewis' claim that they were surprised by the rapid growth of the losses 
s(»newhat suspect At a minimum It calls into question the adequacy of the due 
diligence process BAC has been doing in preparation for the takeover. [As an adde, 
BAC management told us they couW not provide electronic versions of ML files, and 
one wonders how that possible since they have been doing the due diligence few 
months and ha\dng e-fll^ would have made toat much simpler and more effective 
iat them. May have helped limit their current surprise.) 

As per our meeting with management toe other night, BAC management has 
identified a $78 Mbn portfolio of positions and erqwsures that are causing the 
problems at ML. Those are as follows: 


BOG-BAC-ML-COGR-00009 
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Pram: aantidlKnlltt 

Tk SmlKlyifn: Haiti Warah 

Cc UaEMam; itcheBaftSmtt 

Sutjett; ReBdA 

DMk 12/3iy2(n8(S;34PM 


Agree with scott until last sentence. "If trouble occurs" Implies we wouldn't work 
with them to hrad off trouble. One of the options discussed today was a limited 
rli^^ce maybe plus captal raise announce on Jan 20. It's trld^ because of tarp, 
but tarp ^outd have some unused, though committed, resources. I think such a 
plan is ri^ for BAG because its an admission of wealkness. Very different 
drcumstances from BS-JPM. But if bac and our staff think Bfs neaied we shouldn't 
rule out could be na^ssary to buy time to the more general tarp capital injection. 

Sent ftom my BlackBerry Wirel^ Handheld 
▼ Scott Alvarez 


— Original Message — 

Fron: Scott Alvarez 

Sent: 12/30/2008 07:58 PM EST 

To: Kevin Warsh 

Cc: Brian Hadigan; Donald Kohn ■ Michelle Smith 

Subject: Re: BofA 

Mr. Chairman, 

Ken will want to get you to commit as much as possible oi this 
call. I'd be cautious for two reasons. Rrst, we arent sure yet vdiat 
exactly we should do here. There Is some disagreement between the 
OCC and BA, on the one hand, and our collective staff (Board, 
Richmond and NY), on the other, about what type and how big of a 
problem exists at BA (as opposed to ML). Any help will depend on 
getting our arms around that, and then Judging the market reaction to 
our aid. Second, our potential solutions depend signtficantiy on some 
amount of TARP money being available when it comes time to act and 
on the FDIC being willing to play a role like it did in Oti. BA won't 
want a loan, whidr is all we can do on our own. The availability of 
TARP money around January 20 will depend on Paulson's ability to 
convince Congress to give the funds to Tim, on Congress acting 
vrithout imposing new restrictions cm hows the funds are to be used, 
and on whether a new, unexpected problem arises before January 20 
(or whenever the next tranche is granted). So we can't be sure at this 
point what we can do. 

So, I'd stick to the message you suggested before. Consummating 
the deal is important to BA and ML as well as financial markets. 

Failure to consummate at this point would send bad signals about BA, 
not just ML And we will watch carefully how evaits de\^op and virork 
with BA if trouble occurs. 

Happy to talk with you about this. 

Scott 


BOG-BAC-MLCOGR-00089 
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From: 

Arthur Anoula 

To; 

UsaAVniits 

Cc: 

Brian Pam: lenniftir Burra: Kevin Coffey: Tim P Clark 

Subled: 

Re; BoA/ML FG tiVOiniatian 

Date: 

01/02/2009 09:23 PM 


I fully agree that should realize that getting us complete info ASAP is in their 
interest...and that it is inconceivable that the type of info to which Kevin referred is 
not readily available. 




Lisa A 


• 

Whiteaddress deleted 

To 

Kevin Ooffe/iddress deteted 

01/02/2009 (K:53 PM 

cc 

Arthur AngulopddreeerMetsd Brian 

Petersaditress ddaied , Jennifer Bums/^ddress deleted 


Tim P ciarteiddress deleted 


Subject 

Re: BoA/ML FG InfomsaBon 


Kevin- 

We were surprised as well. I think we still need to work to our original deadline. If 
after ttie initial conversations on Monday, it still seems like it's going to take a longer 
period of time to get me the information, I’m happy to quickly elevate this up the 
chain as they are aware of the timelines we’re working under and it’s in their best 
interest for us to have as much info as possible as soon as we need it. 

Will you please call me asap on Monday if you’re not getting what you need on 
these topics? 

Thanks for your help, Kevin. 

Lisa (Meted 

▼ Kevin Coffey/i 


Kevin Coffey/?"™'’*’" 

To Lisa A White?"™”.'****’ 

.. ... ... cc Brian Peters!Wr,rrs,«n rw, Arthur 

01/02/2)09 05:45 PM Angulo/ ‘ ‘ Jennifer Bums/P*?tess deleted 

Tim P Clark/ 

Subject BoA/ML FG Information 


Lisa, Just wanted to follow-up from the phone call with BoA and get your thoughts. 

I was a little surprised Uiat the BoA folks thought getting more granular information 
on the FG deals would take a fair amount of time (ie., try to get things Tuesday 
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address deleted 


12/22/2008 02:14 PM 


imses asiiiii/ 


To 

Alvam/!^'^^ datotsd 

cc 

KeWtWarsh/ 


KiDszner/Rddress deleted 
Kohn/ 


Bailey/ 

Subject 

BAC 


, Randans 
Donald L 
, DdmaltP 


Had a good conversation with Lewis just now. He confirms his willingness to drop 
the MAC and to work with the gwemment b develop whatever support package 
might be neected fb earnings announcement dates around Jan 20. We dtonsed 
his omnmon equity is^e. We agreed that having a significant amount of TARP 
capital in the form of common was not an ideal solution, given the ownership 
implications. But vm agreed bob to bink about possible solutions (eg, a govt 
backstop of a capital raise, govt common wib limited control rights etc.}. 

He had a qu^tion which I will address to Scott (also to Deborah). He aid he now 
fears lawsuits from shareholders for NOT invoking the MAC, given be deterioration 
at ML I don't bink bat's very likely and said so. However, he still asked whether 
he could use as a defense bat the govt ordered him to proc^ for sy^emic 
reasons, I said no. It is true, however, that we have done analyses that indicate 
that iKft going brough wib the merger would pose important risks to BAC itself. 

SO here's my question: Can the supervisors formally advise him that a MAC is not in 
the best interest of his company? !f we did, could he dte bat in defense if he did 
get sued for not pursuing a MAC? 


BOG-BAC-ML-COGR-00077 
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fmat 

to: 

AAjceb RkFW;BM: 

o«tas nmpxmnmm 


Thanks, SocrtL Just to be dear, ttiough we dW not orda- Lawls to go forarard, vre 
did indicate that we believed that going forward would be ddrimental to the health 
(sa^ and srajndness) rrf his company. I think this is renK^e and so the question 
maybejustaaden^ butMiyway: What would be wrong with a ^ter, not In 
advaiMS cf a liU^tlon bitt if rkiusted by the decree In die litigation, to the dfect 
that Off anal^ aipported the aifety arid sc»jndness case for proceafing wWi the 
merga and trat we communicated that to Lewis? 

▼ Scott 


address deleted 
cc 

12/23/20(» 10:18 AM SubjccC Re: Fw; BAC 


Mr. chainnan, 

Shaeholder suits against management for decisions like this are more a nuisance 
than successfol. Courts vwll apply a "business judgment" rule that allows 
management wide discretion to make reasonable business judgments and sekiom 
holcte management liable for decisions that go bad. Witness fear Steams. A 
different question that doesn't seem to be the one Lewis is focused on is related to 
disdosure. Management may be exposed If It doesn't properly disclose Information 
that is material to investors. There are also Sarbanes-Qxley requirements that the 
management cwtify the accuarcy of various finandal reports. Lwis should be able 
to comply with all those reporting and certification requirements while also 
completing this deal. His potential liability here will be whrther he knew (or 
reascmabiy ^iould have known) the magnitude of the ML losses when BA made its 
dfedosures to the shareholder vote on the ML deal in early December. I'm sure 
his lawy»s were much involved in that set of disclosures and Lewis was clear to us 
that he didn't hear about the inaease In losses till recaitiy. 

Wl that said, I dcm't think it's necessary or appropriate for us to give Lewis a letter 
along the lines he asked. Rrst, we didn’t order him to go foiward-we simply 
explained our vtews on r^at the market reaction would be and 1^ the deciston to 
him. fecond, making hard decisions is wrtiat he gets paid for and rally he has tte 
foil iitibnnatirai needed to make the dedsion~so we shouldn't take him off the hook 
by appearing to take the decision out of his hands. 

Let me know if you'd like any more info on the. 

Scott 

address deleted 
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ftoou gwiW Ahflwg 

Tot 

SiOjtct: Re:Pw:BAC 

Omx i2/23/2O0SU:23AM 

Ewaryptart 


I agree we and Tressury gave our vievi/s on v\^t we ttoughtthe likely effects 
vraukTbe rxA proceeding, but thatfs different than ordering Lewis to proceed. We 
didn't take the decision out of his hands or threaten punitive superv^ry action if he 
didn't proceed. I want to avoU the Fed being the centerpiece of the Hgatton. 

Lems needs to have &i&y incentive to analyze the fads and documait and Justify 
his decision. If he drinks he can rely on us, he'll assert there was nothing he coun 
do and he can be reckless-not the right incentive. M<»Bover, once we're In the 
litlgalic»i, all our documents become subject to discovery and, as ^'11 ronember 
from DebcHBh's presentation, some of our analysis suggests that Lewis drould harm 
bear aware of the |»obletTB at ML earlier (perhaps as early as mid-Novorto) and 
not caught by airprise. That could cause other problems for him aroucKi the 
disdcsures BA made for the diareholder vote. In any event, we can always decide 
at the time of litigation whether to help even if now we hold fast 

Scott 
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12/21/2008 08:17 AM 


To Christopher CaiaWetpiidrBss deleted 

cc Alata Philo/<«'«»<i««« , Arthur 

bfian.peters®«“»M«“« COiyann 

, ttenlel 

SullivanA®®'»“ , Deborah P 
Bailey/address deleted oamls 

dei^ Gface.Oaitey@ooc3<^^ 
Jane MajraW/ J^ey M 

Robles/^‘*«*^?i«««, Usa A Whfte/ 

Morgan hiKhew: z, Soott D 

Nesson/i . . . Stacy L 

Cotemaa ; Tim P 

dark/ 

Suliject Re: ZFRSSE - MER stand-alone analysis 


Good analyas of both companies. Merrill is really scary and ugly..Probably will not be 
on 9:30 call 


MacMtHend 

Senior Vic» l^reddant, Bsiking Supervision sid Rnout^ 
Die Federal Reserve BsA ol Richmond 

im- ruit • Cel 004* S12- 4106 
address deleted 

wiiMiLdehmondfed.on^ 


THE FEDERAL RESERVE BANK OF RICHMOND 


aD«iNi>iwMne>aMuni 
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ftpffi: 

TK 


Ge 
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Thanks. I think the ttireat to use the MAC is a bargaining chip^and we do not see It 
as a very likely scenarfo at all. Nevertheless, we need some analysis of that 
scaiario so that we can explain to BAC with some ccxifidence why we think it would 
be a foolish move and why the r^ulators will not condone it 

current thinking Is that we should have a regulator call without treasury 
(Including though occ and fdic) to work out our joint p(»ition. We then need a 
second call, perhaps with fewer staff than the first, to discus the findings and 
Implications with Treasury. That ail has to happen today, so anything we can (k> to 
move die regulators call up a bit would probably be helpful. Depending on how that 
goes, it might be principals only calling Lewis tonight or tomorrow morning. 

I talked to Lacker yesterday but have not spoken to Lewis since the call on Friday. 
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Ju^ had a long wHh Ben. Says they think the MAC Ihieat is irratevant because its not credible. Also 
Intwids to maka it even more dear that V th^ (day that card and then need assMance, inw»gemant Is 
gone. (Forgot to Ml hbn IQ. is near redranient.) Hopes a CHi-like deal can he done w/o us tak^ 3rd loss, 
but if vn got away w/ toe gov just backstopptog $74 that would be cheap given the size ol the companies. 
He'd be wrpitoed if that's all it takes thou^. 
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Preliminary, confidential views from scott and me (see note below plus attachment) without 
benefit of sup and reg staff input 


■Sent from my BlackBerry Wireless Handheld 


Prom: Kevin Warsh 

Sent: 12/21/2008 12:42 PM EST 

To: Kevin Warsh, Chairman's email address redacted. 


Attached please find some discussion points that Scott and I iterated overnight. Obviously, 
the actual talkers will depend significantly on what we hear from our Staff this afternoon. 

Great work on de-escalating BA, the more time we have the better. 

It is key that we understand how December is faring for BA's comparable banks. It is also 
aitical to understand BA's view on disclosure requirements (e.g., 8-K), particularly whether 
they would need to discuss pro forma financials if and when transaction is consummated in 
first week of January. If their first disclosure is at time of Jan 19 earnings announcement, 
then we can better evaluate the prospects for a private capital raise by the company in the 
new year. 

Thanks 

Kevin 
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December 21, 2008 

Talking points for BankAmerica Dfaciisgioii 
[Bracketed language below is for further internal discussion mirooses and siihiect 
to revision based upon briefing bv Staff this aftemooal 


1. Abandonmratt of tbe transaction on the eve of consummation, especially after 
the extensive preparations that BA has already taken, would surprise the market 
and have seious advise effects not only for ML, but also for BA. Of course, it 
would have negative implications for the System. 

* The market would doubt the judgment of BA’s management and its ability 
to perform adequate due diligence and manage risks. It would call into 
question the risks inherent BA’s existing footprint, including Countrywide. 

* Abandoniitg the transaction would expose the weaknesses in BA’s capital 
and asset quality, as analysts attempt to determine why BA did not believe it 
had the resources to acquire ML. 

* The market would conclude that BA was too weak to address the problems 
at ML, particularly because ML brings with it $10 billion in Government 
TARP capital in addition to its own capital. 


2. BA’s assertion that it would successfully exercise the material adverse effects 
clause is not credible, according to Fed and other key US Govermnent (USG) 
attorneys. 

♦The public assertion of the claim, however, would likely cause the detm'se 
of ML in much the same fashion as the collapse of LehmatL 

*This would cause significant reputational consequences for BA, in the 
markets, with the public and with the regulators. 
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3. If USQ were to provide aid to BA in connection with the ac^iisition of ML, BA 
would look very weak in the eyes of the market (e.g., look more like Citi and less 
likeJPMI 

* Excqjt for the GPP (which has already provided BA with $15 billion and 
promised BA another $10 billion upon completion of the ML transaction), 
the Fed and Treasury have established a policy on assisting only troubled 
companies in time-constrained, emergency situations . 

* The ML deal has taken place in full view of the market over an extended 
period of time and without any indication of extraordinary weakness. 
Markets will be focused on the 2009 pro forma financials, not the 4Q ML 
write-downs. 

*Were the US Government to provide aid at this point, it would appear that 
BA was itself too weak to acquire ML and had poor leadership and 
inadequate risk-management systems in place across its entire footprint. 

4. In spite of all of this, if BA believes that aid from USG is essoitial, and the 
USG chooses to provide aid to BA, it will come at a price — both economically and 
reputationally. Assistance, generally, has taken any/all of three forms - regulatory, 
c^tal, or with respect to distressed assets. [We may need to revise this judgment 
later today] 

^Regulatory: Relief takes various forms [but we must be alert here that 
extraordinary relief might smack of forebearance and markets and ratings 
agencies may not be as tolerant as regulators] 

'‘‘Capital: [The central problem here is likely to be insuEScient capital in a 
fast deteriorating economic environment. The solution, thus, may well be a 
new coital raise, which could include a mix of private and public capital as 
USG could provide backstop in various forms]. 

"‘Distressed Assets: [The pool of “distressed assets” at ML have already 
undergone massive write-ctowns, so tail-risk looks smaller dian in other 
situations. Also, the size of the distressed pool looks relatively small 
compared to size of pro forma BA balance sheet] 
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5. If, however, BA maintains that the distressed assets are tiie central cause of the 
e:q)ected pro fmma weakness, and USG more clearly understands BA’s rationale, 
then BA should be expect to be required to — 

* take all the expected losses from any designated portfolio plus provide an 

additional cushion for extraordinary losses; 

* pay rates for any aid it receives significantly in excess of the CPP ; and 

* provide some measure of upside compensation to the US Government 

Moreover, BA will be subject to restrictions on its business activities that, at 
a minimum, will include — 

* a ban on dividends without US Government approval, 

* more severe executive compensation limitations than those from the CPP, 

* limitations on various types of corporate expenses, 

* a government foreclosure prevention policy, 
restrictions on further acquisitiorrs/transactions, 

* requirements to raise additional capital in agreed time-fiamc, and 

* more intrusive review and involvement by the US Government in the 

selection of management of BA, including the board of directors. 


6. [BA has made clear previously to the regulators and to the markeqtlace that it 
believes this deal is strategically and financially good for BA in the medium-term. 
BA has said that die franchise Wue of ML is very strong and its long-term 
prospects appear good. BA should proceed with the deal and manage the deal as 
capably as possible, including consideration of announcing a capital raise] 

*[BA should consido^ the following contingent support of USG. That is, if 
ui^reseen market events threaten the viability of BA, the Federal Reserve 
and the otfaw Federal Government agencies will consider and use all cations 
available to address the situation at that time.] 
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I think he ^ worried about stockholder lawsuits; knows they did not do a good job of due diligence and the 
issues facing the company are finally hitting home and he is worried about his own Job alter cuttir^ loose 
lots of good pe^e. 
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12/26/2008 11:01 AH 


Don and i did conference calls with Staff from Board, Rkhmond, NY on situation on 
Wednesday. ^11 seems to be consensus that that problems are more significant 
than ML alone. 

We ate reconvening with our guys again on Tuesday to discuss in more detail 
strawman proposals that deal with ML problems prraominantly and a more 
aggressive case that deals wrtfr BoA/ML together. Key to our uRimate determination 
will be market perc^ons (that Is, win markets see problems be\mrd ML, 
particularly given relatively low lerels of tangible commem equity at parent). To that 
end, we are working on mix of distressed asset fixes and capital injections that may 
divage from Ob' model. For example, we are considering a structure where the 
Go\»mmait is backstop funder or provides capital match for private capital raise by 
BoA. 

I spoke with Joe Price (CFO of BofA) several times in last couple of da^, urging 
them to think with force and speed during our little window of seeming calm in next 
week. I adeed him and his team to have their own version of strawman proptsal for 
us to consider by next Tuesday as well. They need to take more ownership of 
situation. Also, spoke with Dugan and McCormick. Dugan's staff will be worldng , 
with ours tx> further evaluate pro forma entity and alternatives for cxmsid&ation on 
Tuesday. Will continue to keep Treas posted 

Separately, Don is continuing to lead discussion about broader uses of TARP and 
other USG facilities with Tim for Jan 20 and beyond. His group (including NY Fed) is 
reconvening Monday to discuss. 

Thanks 

Kevin 
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To 

cc 

Suttiect 


address deleted 
Donald LKi8tn 
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BofA 


.MichdieA 


Ben: 

Spoke with BoA folks this morning, mostly Joe Price (CHJ) They s%m 
to have taken on board some of the ideas we discus^ with ^m last 
week, but did not instill a ton of confidence that they have got a 
oimprehensive handle on the situation. Their views, however, are 
evolving tovrards asking for some relief to parent cxi in addition to ML. 


ML: They proposed mix of government capital (common-like, non- 
voting equity) plus asset wrap ($140Bn) with "nit the whole" at ML for 
the "good of the system". Cost of government support here will need 
to be negotiated here, but thw think they are entitled to some 
favorable terms because they have agreed to go forward to closing. I 
reminded them that they are the ones who would look equally bad in 
eyes of market and regulator if they chose to terminate transaction. T 


Parent: With respect to BoA, they now propose reducing dividend 
payout to "nominal" amount. With resp^ to capital raise, they want 
to targ^ all-h-capital raise that takes TCE radon to 3 to 3.5%, which 
seems like a total capital raise of $12-15 Bn, with government serving 
as backstop in event they couldnt raise capital themselves. Th^d 
also like asset wrap of about $50 Bn for BoA assets "that are 
comparable to" ML On BoA pieces, recognize that terms of 
government support would be more expensive. 

They wouM hope to announce comprehensive packa^ with our 
^pport on Jan 20 (happy inauguration day, mr. preSdent). 
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SnilBVPOABn/sooa^Do. Scott 
Aivare^ddress deleted 


Sutject 

BofA 


Ben: 

Spoke with BoA folks this morning, mostly loe Pri(» (CFO) They seem 
to have takai on ttoard some of the ideas we discusoi with them last 
week, but did not instill a ton of confidence that they have got a 
comprehensive handle on the situation. Their vievts, however, are 
evolving towards asking for some relief to parent co in addition to ML 


ML; They proposed mix of government capital (commcxi-like, non- 
voting equity) plus asset wrap ($l^Bn) with ‘^11 the whole" at ML for 
the "good of the system". Cost of government support here will need 
to be negotiated here, but they think they are entioed to sonr« 
favorable terms because they have agreed to go forward to clo^ng. I 
reminded them that they are the ones who would look equally bad in 
eyes of market and regulators if they chose to terminate transaction. T 


Parent; With respect to BoA, they now propose reducing dividend 
payout to "nominal" airxHint. Wito respkt to capital raise, they want 
to target all-'m-capitai raise that takes TCE ration to 3 to 3.5%, which 
seems like a trMal capital raise of $12-15 Bn, with government serving 
as backstop in event they couldn't raise caf^l themselves. They'd 
also like asset wrap of about $50 Bn for BoA assets "that are 
ccxnparable to” ML On BoA pieces, recognize that terms of 
gcwemment support would be more expensive. 

They would hope to announce comfHehensive package our 
sup^ on Jan 20 (happy inauguration day, mr. pre^nt). 
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Don and I are talking with Fed daff plus OCC plus Treas tomorrow 
aftemoMi, and should have better view of way forward after that. BoA 
is going to talk with Exec Committee of Its Board on Wednesday, and I 
told Price I'd give him some preliminary guidance by then 

Thanks 

Kevin 
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Mr. ISSA. Mr. Lewis, in your 35 years, how many acquisitions, in- 
cluding stock trades, would you say you have been involved in, 
roughly? Including boards you sat on or were involved in in some 
tangential way. 

Mr. Lewis. Off the top of my head, 10. 

Mr. IsSA. And probably hundreds that you have looked at in your 
review of other people’s, competitor’s, transactions and so on. 

Isn’t it true that it is fairly common to get down the road, par- 
ticularly in a stock transaction, and find that the original antici- 
pated ratio is changed, either favorably or not favorably, and it is 
often written into the contracts that there were certain break 
points based on a material change in stock trading or other mate- 
rial facts, such as you had in your MAC agreement, right? 

Mr. Lewis. Yes, that is not uncommon. 

Mr. IssA. OK. So the Fed should not have been surprised that 
would be questioned as this very turbulent market continued to 
have a number of changes in what was going on at B of A and 
what was going on at Merrill Lynch. 

Mr. Lewis. It is hard for me to speak, or I shouldn’t and can’t 
speak 

Mr. IssA. Well, let me just say this. Were you at all surprised 
that there were day-to-day, week-to-week changes that you had to 
evaluate and forecast what they really meant over a much longer 
period during this turbulent time? 

Mr. Lewis. No. And the way I would characterize it would be, 
not speaking for the Fed, but somebody on the outside who was fa- 
miliar with mergers and acquisitions, had that person known that 
not strongly considered a material adverse change, they would 
have thought we were asleep at the switch. 

Mr. IsSA. And as a fiduciary to your corporation, now the com- 
bined, but at that time B of A, didn’t you have a responsibility to 
weigh that and, in fact, when in doubt, assert the possibility? In 
other words, if you had to err, you had to err on the side that you 
had to look for the material adverse change, not assume it wasn’t 
there. You had to assume that it could be there and you had to look 
for it. 

Mr. Lewis. Well, particularly when we saw the acceleration, yes, 
sir. 

Mr. IssA. OK. I don’t want to spend a lot of time on that part 
of it because I think it is beyond the purview of this committee, but 
on December 17th, when you called Chairman Bernanke and Sec- 
retary Paulson to tell them you were thinking of exercising the 
MAC clause, which, again, you had an obligation to at least con- 
sider, were you motivated to do so because of your fiduciary obliga- 
tion to your stockholders? 

Mr. Lewis. I was, sir. 

Mr. IssA. I am going to ask a question that perhaps shows too 
much of my background off the dais, but to the extent that you 
were borrowing or potentially borrowing money from taxpayer 
money, was that really — let me put it this way — that was still bor- 
rowed money, it wasn’t a gift. You were not trying to renegotiate 
a gift from the Government or even the amount of money coming 
from them. If you had cited and they had said, yes, go ahead and 
exercise that clause, would the more likely outcome change have 
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been a difference in the purchase price of Merrill Lynch relative to 
B of A? 

Mr. Lewis. That is one possibility, but I can’t predict the future, 
obviously. 

Mr. IssA. OK. And when you looked at the material adverse 
clause, and particularly the losses that were building up, did you 
do so as an officer of a regulated company who, if your capital 
dropped below a certain point, could be in fact closed by the FDIC? 
In other words, were you protecting B of As position that you not 
take an anchor that could lead to insolvency of your own company? 

Mr. Lewis. Yes, that was a factor. 

Mr. IssA. So we have a combination of what was Merrill really 
worth relative to what they were getting in B of A stock, and, as 
a regulated entity, the real risk if you did not ensure that B of A’s 
capital base was sufficient — we recently had the stress test, obvi- 
ously — sufficient for you to be a going concern. 

Mr. Lewis. I want to at least make sure I give full disclosure 
here. If we had done this deal, at least our tier one ratio, which 
is the one that the regulators look at the most, would have still 
been over well capitalized, but it would have been well under our 
internal objective and would have been a relatively low ratio in this 
environment. 

Mr. IssA. So today’s hearing, at least from this Member’s stand- 
point, is really about whether or not the Government asserted ei- 
ther strong influence that would be outside the ordinary influence 
one would expect from a neutral party or/and whether or not you 
felt that there was an implied threat, either to yourself, your board, 
or your company, in any of the verbal or written correspondence 
you had with Government officials, including Bernanke and 
Paulson. 

Mr. Lewis. Well, there was the strong advice that I just men- 
tioned. I do want to put it 

Mr. IssA. I realize that you don’t want to characterize it as a 
threat or any one word, but did you feel that you were being pres- 
sured to go through with the deal at least as strongly as that sales- 
man trying to sell you the car and get you to close, or the insurance 
salesman? You know the pressure I am talking about. Were they 
advocating strongly and using both positive and negative forces to 
do so in those conversations? 

Mr. Lewis. Yes, sir, but I think it was in the context of them 
thinking that was in the best interest of Bank of America and the 
financial system. 

Mr. IssA. I am going to call you to task a little bit. You said the 
best interest of Bank of America and the financial system. I am not 
going to quibble over their motives on the financial system, but 
why do you say Bank of America? Did you believe that they really 
believed this was a good deal for Bank of America, even though you 
were seeing a change which would have affected your arm’s length 
negotiation of a price? 

Mr. Lewis. Well, their concern, obviously, was from the top, and 
that is for the financial system. But we are so intertwined with the 
financial system, I think they thought that by all of this happening 
and the uncertainty coming back into the financial system, that in 
fact that would hurt the system and us. 
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Mr. ISSA. OK, so when you say “and Bank of America,” you really 
mean the financial system and, as a member of the financial sys- 
tem, you would be affected. 

Mr. Lewis. Yes. 

Mr. IssA. But if they went and sold it to somebody else or low- 
ered the price and packaged it up, or if Merrill Lynch had gone 
through a bankruptcy and been offered to you free and clear, all 
of those alternatives, strictly relative to Bank of America, would 
have been either better or at least no worse. 

Mr. Lewis. I can’t speak to that, but those would be options. But 
I can’t speak to whether it would be better or worse. 

Mr. IsSA. My last question, then I am going to yield to one of the 
other Members, if you did not have the Government at the table — 
and I know that is hypothetical, but if you did not have the Gov- 
ernment at the table, would you have. A, asserted the clause and, 
B, either walked away or substantially changed the deal? 

Mr. Lewis. It didn’t happen that way, so it is hard for me to 
project what I would have ultimately done, but, obviously, we were 
strongly considering it. 

Mr. IssA. So it would be somewhere between possible and likely. 

Mr. Lewis. I don’t know how to characterize it. I will just stick 
to how I described it, I think. 

Mr. IsSA. Thank you. Your constituent, Mr. McHenry, will con- 
trol the balance of my time. 

Mr. McHenry. Thank you. Ranking Member Issa. 

Mr. Lewis, you have been with Bank of America and its prede- 
cessor companies for how long? 

Mr. Lewis. September will be 40 years. 

Mr. McHenry. Forty years. How many mergers or acquisitions 
have you personally been involved with in your career? 

Mr. Lewis. I would have to take a few moments and count them 
up, but obviously probably more than 1, less than 10. 

Mr. McHenry. OK. Would this be the largest merger or acquisi- 
tion that your company and the predecessor companies have taken? 

Mr. Lewis. No. The Nations Bank-Bank of America acquisition 
would have probably been — I would have to think back to the mar- 
ket caps and things, but that would be the biggest. This would be 
one of the biggest, however. 

Mr. McHenry. Certainly. Now, in terms of how you analyze 
these deals, do you have a process within your bank to analyze ap- 
propriate growth measures and acquiring other institutions or 
merging with other institutions? 

Mr. Lewis. We do. 

Mr. McHenry. You do. And did you conduct that same method 
with this Merrill acquisition? 

Mr. Lewis. Yes, we did. We used the same methodology. 

Mr. McHenry. OK. Thank you. My time has expired and I have 
other questions in that regard later. Thank you. 

Chairman TOWNS. Thank you very much. 

Let me now yield to the chairman of the subcommittee, Mr. 
Kucinich, for 5 minutes. 

Mr. Kucinich. Mr. Chairman, members of the committee, our in- 
vestigation, Mr. Lewis, also finds that Fed officials believed that 
you were potentially liable for violating securities laws by with- 
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holding material information in your possession from shareholders 
before the vote to approve the merger with Merrill Lynch on De- 
cember 5, 2008. 

Mr. Lewis, please look at the following email from the Fed’s Gen- 
eral Counsel to Chairman Bernanke on December 23, 2008. “A dif- 
ferent question that doesn’t seem to be the one Lewis is focused on 
is related to disclosure. Management may be exposed if it doesn’t 
properly disclose information that is material to investors. His po- 
tential liability here will be whether he knew or reasonably should 
have known the magnitude of Merrill Lynch losses when Bank of 
America made its disclosure to get the shareholder vote on the 
Merrill Lynch deal in early December.” 

Mr. Lewis, did Bank of America supplement the proxy solicita- 
tion it sent to shareholders with what the company learned in mid- 
November about the rapidly mounting losses and potential for fu- 
ture losses at Merrill Lynch before the shareholder vote on Decem- 
ber 5th? 

Mr. Lewis. Congressman, we take disclosure very, very seriously. 
If any 

Mr. Kucinich. Were there supplements? Can you say were there 
supplements? 

Mr. Lewis. If anybody in our legal group had suggested we do 
anything of that nature, we would have done it. 

Mr. Kucinich. There were no supplements, isn’t that right? 

Mr. Lewis. There was no suggestions to have a supplement. 

Mr. Kucinich. There were no supplements. OK. So, Mr. Lewis, 
look at the following email that circulated among officials at the 
Richmond Fed on December 23, 2008. “I think he’s worried about 
stockholder suits. Knows they did not do a good job of due dili- 
gence, and the issues facing the company are finally hitting home 
and he’s worried about his own job after cutting loose lots of very 
good people.” 

Now, Mr. Lewis, was your decision to tell the Government you 
were considering invoking a MAC, which, of course, refers to a 
clause in a merger agreement that allows the acquirer to abandon 
the deal if a material adverse change is judged to have occurred, 
was your threat to invoke a MAC in fact a strategy you deployed 
to protect yourself from shareholder lawsuits? 

Mr. Lewis. No, it was not. 

Mr. Kucinich. Isn’t it true, Mr. Lewis, that during the course of 
your conversations with Chairman Bernanke and Secretary 
Paulson, you in fact requested a letter from the Government saying 
that the Government ordered you to close the deal to acquire Mer- 
rill? 

Mr. Lewis. No, that was not what I asked for. Our board was 
concerned 

Mr. Kucinich. Your answer is no? Are you sure that is your an- 
swer? 

Mr. Lewis. Our board was concerned that we had verbal assur- 
ances, but had nothing in writing, about getting some assistance. 
So I called Chairman Bernanke and asked him 

Mr. Kucinich. But you are referring to a different letter. I am 
talking about a letter. You requested a letter from the Government 
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saying that the Government ordered you to close the deal to ac- 
quire Merrill. Wasn’t there such a letter? 

Mr. Lewis. I don’t recall such a letter. 

Mr. Kucinich. You are under oath but your answer is you don’t 
recall. 

Mr. Lewis. I do not recall. 

Mr. Kucinich. Isn’t it true that your request of that letter was 
motivated by your desire to protect yourself from your sharehold- 
ers? 

Mr. Lewis. Well, sir, if I can’t recall it, I can’t answer the second 
question. 

Mr. Kucinich. Well, our investigation reveals that Chairman 
Bernanke believed that your request for such a letter was moti- 
vated by a desire to protect you from shareholder lawsuits, as dem- 
onstrated in this email from Chairman Bernanke to the Fed’s Gen- 
eral Counsel on December 23 , 2008, “He” — speaking of you, Mr. 
Lewis — “said he now fears lawsuits from shareholders for not in- 
voking the MAC, given the deterioration at Merrill Lynch. “He” — 
they are speaking of you, Mr. Lewis — “still asked whether he could 
use as a defense that the Government ordered him to proceed for 
systemic reasons. I said no.” This is from Chairman Bernanke. 

Mr. Lewis, is Chairman Bernanke’s email describing his call with 
you an accurate statement of your concerns and of Bank of Ameri- 
ca’s situation? 

Mr. Lewis. I can’t recall the exact email, but we did have con- 
cerns and we wanted some assurances that they would support our 
position. 

Mr. Kucinich. I yield back, Mr. Chairman. 

Chairman Towns. Thank you very much. 

I now yield to the ranking member of Ohio, Mr. Jordan. 

Mr. Jordan. Thank you, Mr. Chairman. 

Let me go back to this so-called threat concern here, Mr. Lewis. 
I just want to be clear. On December 17th, when you called Mr. 
Paulson and Mr. Bernanke, I just want to know the nature of your 
call. Did you say “we are going to exercise the MAC clause” or did 
you say “we are thinking about exercising the MAC clause?” 

Mr. Lewis. Again, it seems like a long time ago. To the best of 
my recollection, I said we are strongly considering a MAC. 

Mr. Jordan. So, in other words, the response you then got 
changed your decision. You were going to exercise the clause; you 
felt that was in the best interest of your bank, of your sharehold- 
ers. You were going to do it and then, based on what the Govern- 
ment told you, you took a different course. 

Mr. Lewis. No, sir, it was a factor because they felt so strongly. 
But it was not the only factor in making the decision. We also 
thought, after a lot of consideration, that there was downside risk 
in not winning the MAC. 

Mr. Jordan. Let me change direction, because we have talked 
about this a lot. I want to get to just a big concern I have with the 
unprecedented level of involvement the Government now has in the 
private sector in way too many industries, in my judgment; and let 
me provide a little context. 

I was on a conference call a week ago Sunday with members of 
the Auto Task Force, talking about the GM situation. I happen to 
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come from car country, as I said in my opening statement. We had 
a GM plant that was closed a week ago Monday; 800 jobs, 800 fam- 
ilies and a whole community impacted, as you would expect. The 
night before that announcement, we were on this conference call. 
Members of the Task Force talked about what was going to happen 
and one member of the Auto Task Force indicated, he said, “we are 
not going to run General Motors; we will only get involved if there 
is a major event” — major event was the language he used — and 
they explained the whole deal. 

When we got done, I asked a question. It was Mr. Spurling who 
made that statement. I said, “Mr. Spurling, define major event. De- 
fine what is major.” I said, “because it is going to be pretty major 
tomorrow in our district when 800 people find out they are not 
going to have a job.” And he didn’t have a definition. In fact, he 
said, “we don’t have a working definition; it would be something 
along the lines of a merger, a major change in corporate structure,” 
which basically told me it could be any darned thing they wanted 
it to be. 

So my question to you is what day-to-day involvement does the 
Government have in decisions you are making relative to TARP 
funds, relative to any — if any, talk about that if you would, please. 

Mr. Lewis. Well, sir, there is an oversight committee, a TARP 
committee that actually does look at our lending and see if we are 
using the TARP funds to lend money, so that is a report we just 
requested. There obviously is the involvement of our regulators, as 
there normally would be. 

Mr. Jordan. I am talking over that, more than that. 

Mr. Lewis. The only involvement that would be explicit would be 
after we were ordered to attain more capital as a part of this stress 
test. They did suggest to all banks that were raising that capital 
to re-look at their bboards for financial expertise and to look at their 
management and succession as a part of this process; and we have 
been doing that, but no day-to-day decisions made by regulators. 

Mr. Jordan. OK, talk to me about TARP funds you have, any 
kind of undue influence you felt there in relation to when you ini- 
tially accepted the TARP dollars. 

Mr. Lewis. No undue influence, no, sir. 

Mr. Jordan. OK. 

I would be happy to yield to the ranking member, Mr. Chairman. 

Mr. ISSA. Thank you. Just a couple of followups. 

Although the threat seems to have been stated, whether or not 
it influenced you, to your understanding under U.S. law — and I re- 
alize we are not asking a banker to be a lawyer, but does the Fed- 
eral Reserve chairman have the right to fire you or any member 
of your board? 

Mr. Lewis. I think there is something called a “cease and desist,” 
which gives them power to do things like that. I have been told 
that; I haven’t read it myself. 

Mr. IsSA. OK. And the U.S. Treasury Secretary, any similar 
power? 

Mr. Lewis. No, sir, I don’t think he would have the power. 

Mr. IsSA. OK. But when acting in concert, you would perceive 
that threat to be real, that he could execute on that threat, of hav- 
ing you and/or your board relieved. 
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Mr. Lewis. My perception was that he was speaking on behalf 
of himself and the regulators. And my perception was, in concert, 
they would have that power. 

Mr. ISSA. Thank you. 

Chairman Towns. Thank you very much. 

I now yield to the gentleman from Pennsylvania who has been 
working on these issues for more than 20 years. Congressman Kan- 
jorski. 

Mr. Kanjorski. Thank you very much, Mr. Chairman. 

Mr. McHenry made a comment in his introduction of you that 
Bank of America has business relations with 98 percent of the For- 
tune 500 companies. What I want to know is what are the 10 com- 
panies that aren’t doing business with you? [Laughter.] 

Mr. Lewis. I don’t know, but it is a very interesting question. 

Mr. Kanjorski. Get home and check that. 

Mr. Lewis, in some regard we have important questions that we 
are trying to resolve with reforming regulatory authority in the 
United States, so to that extent these hearings are helpful. But I 
don’t hear anything thus far, either by my colleagues or yourself 
in responding, that there was some perceived threat or abuse of ac- 
tion on the part of Federal regulators, so I am going to ask you di- 
rectly. Do you think Mr. Bernanke or anyone working under the 
Federal Reserve chairman took unauthorized, illegal, or improper 
action toward you or the Bank of America during these trying 
times? 

Mr. Lewis. I do not. 

Mr. Kanjorski. All right. 

Mr. Lewis. And I would say they strongly advised and they 
spoke in strong terms, but I thought it was with good intention. 

Mr. Kanjorski. If I had to characterize it, I was thinking that 
if the Titanic were going down and some of us were in the life 
rafts, it sounds like an argument between the captain and some 
that are in the water and they are refusing to get on board, and 
he is ordering them to get on board. Is that not too dissimilar to 
what happened here on this mid-September to December period of 
time, when all of us, admittedly, had our hair on fire? 

Mr. Lewis. And I think they saw, probably with their perspec- 
tive, they saw rougher seas ahead that no one institution would be 
able to see. 

Mr. Kanjorski. My Subcommittee on Financial Services is 
charged with looking at the reform of regulation. Is there anything 
that you could see that in, granted, extreme circumstances such as 
that weekend of September 15th and the failure of Lehman Broth- 
ers and what was happening in the implosion or the collapse of the 
financial system, is there anything that we could do in reforming 
the regulations to provide for faster disclosure? 

For instance, the 8-K requirements that were not carried out pre- 
cisely in this case, and that disclosures by the company were not 
necessarily made within the 4-days. I know there is an argument 
as to whether or not they legally had to or were defined as re- 
quired, but is there something we could do to assure shareholders, 
who do get at risk as a result of not force, but encouraged, acquisi- 
tions such as this, is there anything we in the Federal Government 
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can do to clarify that problem and to make it clearer that would 
help the banking institutions in future events of this sort? 

Mr. Lewis. Sir, are you speaking to the Lehman or to the Merrill 
Lynch? 

Mr. Kanjorski. No, to the requirement of your filing for disclo- 
sure notice to your shareholders when all of this was pending. You 
didn’t necessarily precisely follow what could be considered a notice 
requirement. 

Mr. Lewis. I think clarity is always better. If it were left up to 
me, I would go to clarity first. 

Mr. Kanjorski. So what would you recommend that we do, go 
into that area and declare more disclosure as to what is happening 
or how it is happening? Shall we put you on the net or what? 

Mr. Lewis. I am not sure I am following you in terms of the dis- 
closure that you are speaking to, so I am a little shaky on your 
question, frankly. 

Mr. Kanjorski. OK. Well, do you know of any disclosure, do you 
have any feelings of any disclosures that could be made at those 
highly charged, extreme circumstances that you were operating 
under? Is there anything that we could create in the reform of our 
regulatory requirements on acquisitions or mergers? 

Mr. Lewis. It would be difficult because you don’t have an event, 
many times, because you are still looking at alternatives and nego- 
tiating Lehman or the Merrill Lynch-Bank of America situation, 
and then it could be well into the morning before you actually get 
a signed deal, and then you do announce it the next day, for in- 
stance. So the ebb and flow of the circumstances would make it 
very difficult to describe it as an event, because it just may not 
happen that way. 

Mr. Kanjorski. Now, I understood in your testimony you pointed 
out that the Merrill Lynch acquisition was responsible for 75 per- 
cent of your last quarter’s profits. Are you aware of shareholders 
that are complaining about that acquisition as a result of that? 

Mr. Lewis. No, sir, not now. 

Mr. Kanjorski. OK. Thank you very much. 

I yield back. 

Chairman TOWNS. Thank you very much. 

I now yield to Mr. Chaffetz, the gentleman from Utah, for 5 min- 
utes. 

Mr. Chaffetz. Thank you, Mr. Lewis. I appreciate your being 
here. I am looking at some notes here dated December 31st. These 
are your notes. Also looking at some notes taken by Joe Price, the 
CFO at Bank of America, that were taken on December 21, 2008, 
about the attempt to use the MAC clause and get out of the Merrill 
Lynch transaction. In those notes it says “fire board of directors if 
you do it, irresponsible for country. TG agrees.” 

TG, I would assume, would be Timothy Geithner? 

Mr. Lewis. Those are Joe Price’s notes? 

Mr. Chaffetz. Yes. 

Mr. Lewis. I would have to assume with you, because they are 
his notes. 

Mr. Chaffetz. Based on your recollection of what was going on 
and based on the notes that we see from the CFO that was there, 
“fire board of directors if you do it.” Was that your understanding? 
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Mr. Lewis. That is probably a reference to the conversation I 
have mentioned that I had with Secretary Paulson. But again, 
those are his notes. 

Mr. Chaffetz. But based on your personal recollection, is that 
your understanding, that the board of directors would be let go if 
this MAC clause was invoked? 

Mr. Lewis. You know, I mentioned that I need a license with 
whether he said could or would, but basically the premise was that 
management and the board would be removed if in fact we did call 
the MAC. 

Mr. Chaffetz. Including yourself. 

Mr. Lewis. Correct. 

Mr. Chaffetz. So if the suggestion from the Federal Government 
was to have your job removed, as well as the board of directors, can 
it be looked at any other way other than a threat? 

Mr. Lewis. Well, actually, we didn’t actually have much of reac- 
tion to the comments themselves as it related to us being removed. 
Again, what impressed us was here was the Government telling a 
bank in good standing that they would do something like this. So 
it was the seriousness of it which caused us to believe that they 
really did believe that there was an issue here with the MAC and 
not calling it that did influence us. But it wasn’t the threat to have 
us lose our jobs, it was the seriousness because they made it, not 
the threat it itself. 

Mr. Chaffetz. I am sorry, I didn’t catch the last part of that. 

Mr. Lewis. It was the seriousness with which they made it, not 
the threat itself. 

Mr. Chaffetz. Tell me about your discussion. You call, at one 
point, as I am looking at the time line here, Mr. Paulson is taking 
a bike ride, I guess, on December 21st. Tell me specifically what 
was going on in that conversation. 

Mr. Lewis. Well, I called him to get an update and I think that 
was the Sunday. I am pretty sure that was the Sunday that I 
called him. As I recall the conversation, he said “I want to give you 
some blunt language and I first want to start out by saying that 
we are very supportive of Bank of America,” and then went one 
step further and said what I have already said. He said “but we 
feel very strongly that you should not call the MAC, and if in fact 
you do,” and, again, I think he said would, but it was would or 
could, as I recall, “remove the board and management.” 

Mr. Chaffetz. Well, that certainly sounds like a threat to me 
and an amazing use of power there. Tell me about your inter- 
actions with Timothy Geithner. How early in this process was he 
involved and engaged in this process? 

Mr. Lewis. After the confirmation hearings or once he excused 
himself from the New York Fed, I had no contact with Mr. 
Geithner. 

Mr. Chaffetz. But he was involved before he was named and 
brought in as the Treasury Secretary, correct? 

Mr. Lewis. Well, he had been involved in the original TARP 
money, yes. 

Mr. Chaffetz. Right. And tell me about Mr. Summers, the inter- 
action and place of involvement that he had in this process. 

Mr. Lewis. I personally had no involvement with Mr. Summers. 
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Mr. Chaffetz. He was not engaged in any of these? 

Mr. Chairman, I would ask unanimous consent that Mr. Price’s 
notes from December 21 , 2008 and Mr. Lewis’s notes from the con- 
versation with Ben Bernanke on December 31, 2008 also be en- 
tered into the record. 

Chairman TOWNS. Without objection, so ordered. 

Mr. Chaffetz. Thank you. 

Tell me about the interaction that you continue to have with Mr. 
Bernanke and Mr. Geithner at this point. 

Mr. Lewis. Well, I have had very little conversation with — in 
fact, I can’t recall a conversation that I have had with Mr. 
Bernanke in terms of being one-on-one. I am a member of a council 
called the Federal Reserve Advisory Council, and there are 12 of 
us, and we have a dialog with the Federal Reserve, including Mr. 
Bernanke, but that is in a group setting. So no 

Mr. Chaffetz. Any interaction with the administration 

Chairman TOWNS. May I say to the gentleman from Utah, your 
time has expired. 

Mr. Chaffetz. My apologies, Mr. Chairman. Thank you. 

Chairman Towns. I now yield 5 minutes to the gentleman from 
Maryland, Mr. Cummings. 

Mr. Cummings. Mr. Lewis, I have listened to your testimony very 
carefully and, you know, I understand and I have read a lot about 
you. You are a great man, but I think one of the things that you 
have tried to do today is to walk a very thin line. You just heard 
Republicans and Democrats say, to some degree, that whatever was 
said to you about losing your job and the board being dismissed, 
basically what we have said is we don’t buy it. 

I assume the minutes are accurate from your board meetings. 
Are these things you vote on, the minutes from board meetings? 

Mr. Lewis. Yes, sir, we do 

Mr. Cummings. Very well. I am talking about December 22, 
2008. 

Mr. Lewis. Yes. Right. 

Mr. Cummings. Let me read something you to. It says “Mr. 
Lewis reported a series of calls,” and you talk about a number of 
things, but this is one thing that I found very interesting, the sec- 
ond point. This is what you told your board. It says “the Treasury 
and the Fed stated strongly that were the corporation to invoke the 
material adverse change, MAC, clause in the merger agreement 
with Merrill Lynch and fail to close the transaction, the Treasury 
and the Fed would remove the board and management of the cor- 
poration.” 

If that isn’t a threat, I don’t know what is. If I say I am going 
to fire you if you don’t do what I tell you to do, not only am I going 
to fire you, but I am going to fire your board. I mean, what you 
said — and I know that you are caught in a difficult situation. I 
know that after this merger was done your folks benefited tremen- 
dously, and I know that Bank of America is doing fine now. But 
I am here to tell you that no matter how great Bank of America 
is doing today, the means does not justify the end. In other words, 
throughout these transactions we must have honesty, integrity, 
and transparency, period. 
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So what I am saying to you is I know you are trying to be nice, 
but here we have a situation where, apparently, Mr. Paulson has 
told you, “do it.” Sort of like the Nike commercial, just do it. And 
then you come in here trying to tell us, “oh, no, I was worried, the 
sky was falling, I was just so upset.” And we don’t buy it. So I am 
going to give you another chance. You didn’t feel threatened? 

Mr. Lewis. Well 

Mr. Cummings. I mean, don’t get us to describe it. We are trying 
to figure out what you were feeling. And you know why we want 
to know? Because we want to straighten out this mess. 

Mr. Lewis. I have been pretty consistent, as you have just de- 
scribed it as it happened. 

Mr. Cummings. Yes, well, maybe you need to be inconsistent and 
tell us how you felt. 

Mr. Lewis. Well, I did, as I think I have said at some point in 
time, maybe not today, it was a strong influence on my decision, 
but it wasn’t the only influence. 

Mr. Cummings. I understand. So apparently you are going to — 
OK. Now, let me ask you this. Did Mr. Bernanke have any influ- 
ence with regard — I understand you just answered the question, 
but did he ever say that you should not disclose certain informa- 
tion, you should do this deal? I mean, did that ever come to you 
in any kind of way from Bernanke? 

Mr. Lewis. No, sir. Well, he never said we should not disclose 
anything that was disclosable; that would be our decision. And I 
never heard from him on the issue of us not disclosing something. 

Mr. Cummings. All right. Or anything else? You look like you are 
trying to go somewhere. Go ahead. 

Mr. Lewis. Well, the second piece I thought that you asked me, 
sir, was the issue of him not wanting us to call the MAC, and he 
did express that to us. 

Mr. Cummings. And when did he do that? 

Mr. Lewis. He expressed it on more than one occasion. I can’t re- 
member which dates, but several times. 

Mr. Cummings. And last but not least, you are an experienced 
man. I understand you have great judgment. Apparently, when you 
thought about this MAC thing, it was based upon your own experi- 
ences, was it not? 

Mr. Lewis. Yes, sir. 

Mr. Cummings. You just don’t say I think we may have a MAC 
here out of the clear blue sky. What were you thinking? 

Mr. Lewis. I was thinking that the losses had accelerated to a 
point that they were out of line with other institutions and our in- 
stitution. 

Mr. Cummings. Now, if you were to go back, you think it was not 
a MAC situation? 

Mr. Lewis. I wouldn’t change my decision, but I can’t say that 
there wasn’t a MAC, because we never called it, so we just don’t 
know. 

Mr. Cummings. Very well. I see my time is up. 

Mr. ISSA. If the gentleman would yield for a moment. 

Mr. Cummings. My time is up. 

Chairman TOWNS. The gentleman’s time is expired. 
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I now yield to Congressman Flake from Arizona. Congressman 
Flake for 5 minutes. 

Mr. Flake. Thank you, Mr. Chairman. 

I just want to share my colleague’s skepticism here about wheth- 
er or not this was a threat. It just seems completely incredulous 
that this wouldn’t be considered a threat. If this wouldn’t be con- 
sidered a threat, if I might just ask you what would be considered 
a threat. I mean, kidnap the family dog, release your college GPA 
scores? What is a threat if this is not a threat, firing and the firing 
of your board? 

Mr. Lewis. I am just trying to describe the circumstance and not 
put one word to it myself 

Mr. Flake. Well, from this vantage point, it seems there is kind 
of a Stockholm Syndrome thing going here. I mean, you are still 
regulated by these entities and it seems that you have identified 
with your captors or your regulators in some way here. But we 
would like to have a candid answer here, and I don’t know if you 
can wiggle your pinky finger at us or give some sign that nobody 
else will see. The big grin, maybe that gives it away. But let me 
just tell you from this vantage point it just seems very difficult to 
accept that would not seem threatening behavior. 

Now, again, from the notes that I believe Mr. Price, the CFO, 
took during one of these meetings, identified Hank P., Hank 
Paulson here, “fire board if you do it, invoke the MAC; irrespon- 
sible for the country. Tim G. agrees.” I mean, it just seems like 
there is no other explanation here. And I can understand, maybe 
from the smile and whatnot, that you agree but can’t say it here, 
but let me just say if you learned later on that there was $12 bil- 
lion in losses that you didn’t know about, but you said they were 
compelling. It wasn’t so much what they said, but how they said 
it, the seriousness of which they explained the need for you to 
move forward with this merger. If not $12 billion, where is the 
threshold that you would have said “can’t do it?” Can you enlighten 
us there a bit? 

Mr. Lewis. I can’t because I dealt with the circumstances that 
existed, and I don’t think there is a rule of thumb or whatever to 
cause that to happen. But to your point, whatever you want to call 
it, I wouldn’t change how I described it. So I will let you put the 
word to whether it was a threat or whatever, but the circumstances 
that I described remain the same. 

Mr. Flake. Well, how compelling was the seriousness of that con- 
versation? Would it have compelled you if the losses were twice as 
big, as you didn’t understand that they were, $24 billion instead of 
$ 12 ? 

Mr. Lewis. Well, at some point you couldn’t have made it a via- 
ble deal, so there is, at some point, a number that the hole would 
have been just too big. 

Mr. Flake. But if the taxpayers backfill, $24 is just as easy as 

$12. 

Mr. Lewis. No, sir, because you would, all of a sudden, have — 
remember, this is 8 percent after tax dividends that you are pay- 
ing, and at some point you just couldn’t bear the burden of that 
kind of cash-flow drain. 

Mr. Flake. But the $12 billion was within the range. 
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Mr. Lewis. Within the range. It was painful and it caused us to 
have to push out our horizon in terms of accretion for the deal to 
work, hut it was workable. 

Mr. IssA. Mr. Flake. 

Mr. Flake. I would yield to the gentleman from California. 

Mr. IsSA. I would like to associate myself both with your com- 
ments and the gentleman from Maryland when you are a little in- 
credulous, when it has been previously stated under oath before 
the New York attorney general, that in fact the gentleman was 
threatened. We are, oddly enough, arguing over whether, when you 
are threatened, you feel threatened, but we are not arguing over 
whether in fact there was a threat. I think we have made that 
pretty clear today and I appreciate your sticking to a position of 
not further indicting those who regulate you. But it is our job to 
get to the truth, and I think we have. 

Yield back. 

Chairman Towns. Thank you very much. 

I now yield to the gentleman from Massachusetts, Mr. Lynch. 

Mr. Lynch. Thank you, Mr. Towns. I want to thank Chairman 
Kucinich as well, along with Ranking Member Issa and Ranking 
Member Jordan. 

Thank you, as well, Mr. Lewis, for coming before the committee. 
Let me just go back to a point that Mr. Cummings and also Mr. 
Kucinich raised a little earlier. Mr. Kucinich seemed to be hung up 
on the fact of when there was a significant indicator that Merrill 
Lynch was in rapid decline, and rather than focus of November 
2008, we can go all the way back to fall of 2007 when they an- 
nounced an almost $8 billion loss and Mr. O’Neill was forced into 
retirement. There is a long history of decline here, albeit acceler- 
ated to some degree around the time of your purchase, but there 
was significant evidence that they had overloaded with collateral 
debt obligations and other complex derivatives and they were in 
pretty tough straits for a while, isn’t that true? 

Mr. Lewis. Yes, sir, it is true. 

Mr. Lynch. Let me ask you. There are a couple of emails and, 
unfortunately, they are very, very small up there, but let me try 
to help you. One is from Chairman Bernanke to a selection of the 
Board of Reserve Governors, and this is December 21, 2008, around 
the time that you were thinking about this material adverse 
change being existent or not. This is a quote from Chairman 
Bernanke: “I think the threat to use the MAC” — which is the mate- 
rial adverse change — “is a bargaining chip and we do not see it as 
a very likely scenario at all. Nevertheless, we need some analyses 
of that scenario so that we can explain to Bank of America with 
some confidence why we think it would be a foolish move and why 
regulators will not condone it.” 

The other email sort of reinforces that, and that is from Jeffrey 
Lacker, who was a President, I believe, of the Federal Reserve 
Bank of Richmond at the time, and I think he is a member of the 
Federal Open Markets Committee now, a voting member. This 
email was also cc’d to the chairman, I believe, and it says “Just had 
a long talk with Ben.” Ben Bernanke, I presume. “Says they think 
the MAC threat is irrelevant because it is not credible. Also intends 
to make it even more clear that if they” — meaning Bank of Amer- 
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ica — “play that card and then need assistance, management is 
gone.” Then, in parentheses, says “Forgot to tell him that K.L.” — 
I believe that is you, Ken Lewis — “is near retirement.” 

So there is a different dynamic going on here. Remember the con- 
text of all this is the sky is falling, as Mr. Cummings said, and tre- 
mendous pressure on everyone. And they think you are playing a 
game, they think you are throwing this thing out as a red herring, 
and they think what you are really trying to do, and what some 
people suggest you might have been doing, is to leverage taxpayer 
support by falsely putting this MAC out there, the fact that you are 
going to let this deal crash, walk away, even asserting you don’t 
have to win the MAC, as you said before, you don’t have to win it, 
this deal just has to stop, and then I think the weight of all the 
forces at play there, with Lehman and everything else, you know, 
we are in some pretty deep trouble. 

So what I am asking you is was that your strategy here? Did you 
use this MAC as leverage to force Bernanke and Paulson to come 
in with taxpayer support? I also want to note that your own firm 
was in pretty tough shape at the time. Everybody seems to think 
there was a perception that you were the white knight here and 
you were the strong party, but I think, as Mr. Kucinich has indi- 
cated, Bank of America had its problems, too, at this time. But tell 
me what your strategy was in your negotiations there and what 
was the motivating force behind your decision to put forward this 
MAC. 

Mr. Lewis. Thank you. And thank you for reminding us we were 
in the middle of a pretty bad financial crisis, and I do think we had 
people of good intentions, despite what they have said about me. 
We grew more and more convinced that there was a distinct possi- 
bility that we had a MAC as a result of these accelerated losses. 

Mr. Lynch. You didn’t disclose that to your shareholders, 
though. 

Mr. Lewis. But the acceleration really took place about a week 
after. That is when you saw massive acceleration, not necessarily 
those days, but as result of the forecast increasing. So this was not 
some wild bluff. We thought we had the real possibility of a MAC. 

Mr. Lynch. OK. 

Mr. Chairman, I yield back. 

Mr. Kucinich [presiding]. The Chair recognizes Mr. McHenry. 

Mr. McHenry. Thank you, Mr. Chairman. 

Were there specific details that the Federal Reserve and Treas- 
ury told you not to disclosure to your shareholders? 

Mr. Lewis. No, sir. Neither Secretary Paulson, nor the chairman 
of the Federal Reserve, Mr. Bernanke, ever told me not to disclose 
something that we thought should be publicly disclosed. 

Mr. McHenry. OK. Mr. Kucinich referenced some emails, and I 
just wanted to get on the record had you seen those emails before 
today? 

Mr. Lewis. No. 

Mr. McHenry. OK. I just wanted to make sure we got that on 
the record, Mr. Chairman, with all due respect to you. 

Mr. Lewis, as I asked earlier, you have been involved in a num- 
ber of mergers and acquisitions. Your institution has been involved 
in dozens upon dozens over your career with the bank. To your 
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knowledge, have there been material adverse change clauses in- 
cluded in previous deals of this sort? 

Mr. Lewis. Virtually every acquisition would include some form 
of material adverse change clause, and it is not totally uncommon 
to have them invoked. 

Mr. McHenry. Has your institution invoked this clause before? 

Mr. Lewis. Yes, sir. We invoked it on a deal that was with Sally 
Mae. 

Mr. McHenry. All right. And looking at the list of Federal Re- 
serve regulators who were second-guessing your decision or your 
raising the issue of the material adverse change clause, it is prob- 
ably fair to say that you have done more of these deals than they 
have in their careers as bureaucrats. Is that safe to say? 

Mr. Lewis. I am sorry? 

Mr. McHenry. Is it safe to say you have done more deals that 
include MAC clauses than the bureaucrats that were second-guess- 
ing your decision? 

Mr. Lewis. I don’t know their backgrounds. 

Mr. McHenry. OK. Well, I understand you are still a regulated 
institution, so no need to hit on the Federal Reserve and their staff 
there. To go to another subject matter, there have been reports 
about efforts of various banks to raise capital in the wake of stress 
test results. What is the status of your capital-raising efforts? 

Mr. Lewis. We were required to raise $33.9 billion, and I am 
pleased to say that we have raised that amount and we will raise 
more than that. That should be completed sometime toward the 
end of this month. 

Mr. McHenry. OK. My constituents are concerned about access 
to credit. We have a mortgage foreclosure issue that is widespread 
across this country. Can you tell me about Bank of America’s ac- 
tions as it relates to foreclosure mitigation and helping those folks 
that are facing the loss of their homes? 

Mr. Lewis. One of the issues with the loan modification issue 
was that, initially, the banks were just not staffed up to handle 
that kind of volume and the different type things that were being 
asked. Since then, we now have 7,200 associates that just focus on 
loan modifications. And since July 2008, so less than a year, we ac- 
tually already have modified 311,000 loans. 

Mr. McHenry. There’s been a discussion about access to credit 
and whether or not institutions are lending. With the downturn in 
the economy, certainly, institutions have a more difficult time in a 
down economy to find creditworthy individuals and make loans. 
Can you discuss the loans that you have made over the last two 
or three quarters? 

Mr. Lewis. Well, it is a great question and it is also the key to 
us getting this country back on track, because, if the financial sys- 
tem doesn’t make loans, then we have an issue. 

First, I would say that I am very proud that Bank of America 
is the largest lender in the United States. I am very proud of that. 
Second, I can assure you that we are making every good loan that 
we can make. Simply put, banks take deposits and make loans; 
that is how we make money. So it is in our own self-interest to do 
that. If we don’t, we don’t optimize our profits. 
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But I will say, to your point, that in a recession that is this deep 
and this prolonged, you do get an issue with demand. People start 
cutting back, they spend less, and companies expand less. So I 
can’t assure you that these loan increases are going to continue be- 
cause of loan demand. What I can assure you is we are going to 
make every good loan there is to be made. 

Mr. McHenry. Thank you, Mr. Chairman. 

Mr. Kucinich. The gentleman’s time has expired. 

The Chair recognizes Mr. Quigley. 

Mr. Quigley. Thank you, Mr. Chairman. 

It is good morning, still. There has been discussion of a new 
stress test as it relates to our financial institutions. I guess the 
question comes was the current test good enough? Do we need a 
new one? And would either of these kinds of stress tests have 
helped us to understand or prevent these issues when all these 
issues took place with your acquisition? 

Mr. Lewis. I do think the stress test was a good one, and I think 
the fact that they probably used higher standards in terms of 
things getting worse than hopefully they will was helpful too, be- 
cause those things can happen. So I know it has caused us to look 
forward with a greater sense of pessimism or greater sense of 
things could be worse than we actually think they are, so you 
should have higher buffers of capital; and that will show up in our 
internal objectives going forward. So I do think it was a very good 
thing. 

I don’t see any evidence, particularly as we talk about there 
being some signs that the economy may be improving somewhat, 
to put another stress test on top of that. If you think about the last 
2 years, the industry has gone through a significant stress test in 
actuality, and then we were getting a stress test on top of that. So 
I think that is enough. 

Mr. Quigley. But you know what the stress test was that we 
just went through. If Merrill had gone through that stress test and 
you had gotten the results prior to the board’s vote, would it have 
affected what your board did? 

Mr. Lewis. I don’t know if — the stress test, of course, came after 
the fact of all of this happening. What we didn’t project, and what 
nobody that I know projected, was the severity of the credit crunch 
or the credit crisis that occurred during that fourth quarter. It 
wasn’t that we hadn’t identified the instruments; we just didn’t see 
the depth of the decline that happened during that quarter, and 
most people didn’t. So, to answer your question, if in fact we had 
been able to predict that, no, we would not have done the deal, be- 
cause the hole would have been too big. 

Mr. Quigley. So you don’t think that this stress test would have 
indicated the problems that Merrill was going to face because you 
couldn’t have predicted the fourth quarter collapse. 

Mr. Lewis. No, sir. I don’t know of anybody that would have pre- 
dicted that. Actually, you can see some evidence of that in the fact 
that virtually every major bank had an operating loss in the fourth 
quarter, and even the financial analysts were not predicting those 
losses prospectively. 

Mr. Quigley. Sure. 
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Switching ground here just for a second, you also acquired with 
that acquisition a significant ownership in BlackRock? 

Mr. Lewis. Yes, sir, 49.9 percent. 

Mr. Quigley. OK. I am aware they do have contracts with the 
Federal Reserve and the Department of Treasury, BlackRock? 

Mr. Lewis. Yes, they do. I think they do. We don’t manage them, 
hut 

Mr. Quigley. I am sorry? 

Mr. Lewis. We don’t manage the company, hut I have heard they 
do have contracts, yes. 

Mr. Quigley. So you may not know, then, were any of these con- 
tracts given to BlackRock in furtherance of financial support to 
Bank of America from the Government? 

Mr. Lewis. No. There is a big distinction in the management of 
the two companies, and we in fact make it a point not to be part 
of the management team. 

Mr. Quigley. But you could see the potential for a conflict of in- 
terest, then. You have to have some control over them. 

Mr. Lewis. We actually don’t, but I do see the cosmetics of the 
potential conflicts. 

Mr. Quigley. And cosmetics are becoming important. 

Mr. Lewis. They certainly are, yes, sir. 

Mr. Quigley. So how do you avoid even the appearance of con- 
flicts or impropriety in that vein? 

Mr. Lewis. Well, you make it very clear, in terms of how the 
company is managed, that you have nothing to do with their man- 
agement; and it is pretty clear in the bylaws of the company that 
we do not manage the company. 

Mr. Quigley. Very good. Thank you. 

Chairman Towns [presiding]. We now go to one of our senior 
Members in Congress in terms of service, not age, Marcy Kaptur 
from Ohio. 

Ms. Kaptur. Thank you, Mr. Chairman. You are a very diplo- 
matic man. 

Mr. Lewis, thank you for appearing this morning. As you can 
tell, there are serious questions being raised about how much you 
actually knew about Merrill Lynch’s condition and, indeed, the con- 
dition of Bank of America that you then did or didn’t share with 
your shareholders; and I would like to cast a wider lens on a pat- 
tern of behavior of Bank of America, and perhaps other institutions 
in our country that some have dubbed “crony capitalism” that has 
led our Nation to the precipice that it now faces. 

On August 20, 2007, the Federal Reserve replied to a Bank of 
America request to waive banking regulation that limited the 
amount that federally insured banks can lend to related brokerage 
companies to 10 percent of bank capital. Until that point, banking 
regulation was that banks with federally insured deposits should 
not be put at risk by brokerage activities. 

Four months after that waiver was provided to Bank of America, 
Bank of America bought Countrywide, which has proven to be the 
worst subprime lender in our Nation, and I would like to place in 
the record a report by the Center for Public Integrity that docu- 
ments that. 
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The question that I have is who headed Bank of America at the 
time that the request was made of the Fed to waiver that, to allow 
Bank of America to enter into that brokerage activity? 

Mr. Lewis. I was the chairman and the CEO of the company. 

Ms. Kaptur. You were chairman and CEO. So you made the re- 
quest. 

Mr. Lewis. I don’t know of this particular request. 

Ms. Kaptur. But you are aware that Bank of America then 
bought Countrywide 4 months later. 

Mr. Lewis. Yes, ma’am, I am very aware of that. 

Ms. Kaptur. OK. What kind of due diligence was done on their 
portfolio? 

Mr. Lewis. We did a great deal of due diligence on the portfolio, 
and I am proud to tell you that we bought them, we changed all 
of their lending practices. They are now a prime lender. They are 
the ones that are doing these loan modifications. They are not 
doing Alt-As and subprimes. Bank of America had gotten out of 
subprime in 2001; we were not doing it at all. So we have turned 
that company around to a very reputable mortgage lender doing 
the right things. 

Ms. Kaptur. But you had to absorb all their losses? 

Mr. Lewis. No, ma’am. In the transaction, there is an accounting 
thing called purchase accounting, where you mark the assets down 
before you buy them. 

Ms. Kaptur. That sort of leads me to my next question. It has 
been stated that the Bank of America, in 2008, conspired with Mer- 
rill Lynch in a sweetheart deal to give out exorbitant bonuses to 
Merrill executives totaling over $4 billion — that is with a B — in De- 
cember 2008. Soon after. Bank of America got major infusions from 
taxpayer TARP money. But in 2008, on its Federal taxes. Bank of 
America, though it earned $4.4 billion that year, apparently paid 
just $120 million in taxes and deferred $5 billion in taxes for 2008. 

Some people are saying that Bank of America acquiesced to the 
Merrill bonuses because, otherwise, all of Bank of America’s 2008 
earnings would have been consumed with bonuses for Merrill. How 
do you respond to that? 

Mr. Lewis. Well, the transaction with Merrill took place on Janu- 
ary 1st of this year, and until that time they had a separate board 
and a separate compensation committee. We had entered into 
agreement which allowed us to cap the bonuses and to have influ- 
ence on the bonuses, but that the final decision would be made by 
their compensation committee and their board, because it was still 
a separate public company. So there was not a connectivity fully 
until after they became a subsidiary of Bank of America. 

Ms. Kaptur. But it certainly looks like, I don’t want to use the 
word hedge, but it certainly looks like financial people inside your 
company were anticipating what might occur, and the deferral of 
taxes in 2008 seems most curious. 

Mr. Lewis. Well, I am no a tax attorney and I don’t know exactly 
what the hedging was, but it was not — I don’t see the connection 
to Merrill because Merrill was the next year. 

Ms. Kaptur. Well, I would sure appreciate, Mr. Lewis, if you 
could provide for the record what net effective tax your company 
paid in 2008, because, to me, it looks like you paid one-fiftieth of 
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what you should, and I would like to compare what tax rate was 
paid and the amount that was paid versus what the average mid- 
dle-class family in our country pays. I think the record will show 
you paid actually substantially less. 

Mr. Lewis. I would be happy to do that. 

Ms. Kaptur. I have a request, Mr. Chairman, if I could, for infor- 
mation for the record. 

Mr. Lewis, is it possible that in the spring of 2008, I have infor- 
mation that Bank of America bought a portfolio of subprime loans 
from the Federal Deposit Insurance Corporation that had been pre- 
viously originated by Superior Bank of Illinois. Subsequently, Bank 
of America sold those same loans, valued at hundreds of billions of 
dollars, to investors who, as of last year, have now suffered major 
realized losses. Has Bank of America estimated the amount of 
those losses attributable to the acquisition of the Superior FDIC 
portfolio sold to Bank of America and can you provide that to the 
record? 

Mr. Lewis. Yes, ma’am, I would be happy to do that. 

Chairman TOWNS. Thank you very much. 

Ms. Kaptur. Thank you, Mr. Chairman. 

Chairman Towns. I now yield to Congressman Welch from Ver- 
mont. 

Mr. Welch. Thank you, Mr. Chairman, and thank you, Mr. 
Lewis, for being here. 

A couple of questions. My understanding is that the original 
transaction started out as a private deal between Bank of America 
and Merrill Lynch, correct? 

Mr. Lewis. Yes, sir. 

Mr. Welch. And you did the due diligence financial review to 
make you come to the conclusion that it was in the best interest 
of the shareholders of Bank of America to proceed, correct? 

Mr. Lewis. Yes, that is correct. 

Mr. Welch. And then, sometime after you made this decision, 
you became aware of the $12 billion additional hole in the balance 
sheet, is that correct? 

Mr. Lewis. Yes, sir. 

Mr. Welch. And that was on December 14, 2008? 

Mr. Lewis. That is when we saw the accelerating losses. 

Mr. Welch. Well, accelerating as in $12 billion additional. 

Mr. Lewis. Correct. 

Mr. Welch. OK. Now, your shareholders had already voted to 
approve the merger based on information that you had provided up 
to that point, is that correct? 

Mr. Lewis. Yes. 

Mr. Welch. But the $12 billion figure that you became aware of 
on December 14th was of such magnitude that it made you believe 
that, in your capacity as the CEO, you would have to consider in- 
voking the MAC clause, is that correct? 

Mr. Lewis. Yes, sir. 

Mr. Welch. And is it fair to say that the MAC clause would be 
considered, in effect, the nuclear option? 

Mr. Lewis. I don’t know 
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Mr. Welch. Well, here is what I mean. If you invoke the MAC 
clause to get out of a deal that you entered into, then there is obvi- 
ously reputational consequences in litigation, correct? 

Mr. Lewis. Yes, sir, that is a possibility. 

Mr. Welch. And if you lose the litigation, there are financial con- 
sequences to your shareholders, correct? 

Mr. Lewis. Yes, sir. 

Mr. Welch. So you wouldn’t even consider invoking the MAC 
clause unless there was something of enormous magnitude and 
consequence to the company and the shareholders, correct? 

Mr. Lewis. That is correct. 

Mr. Welch. Now, in order to invoke the MAC clause and avoid 
the consequences of perhaps losing, would it be prudent, in the or- 
dinary course, to get financial advice from your financial advisors 
as to the impact of this $12 billion hole on the business plan that 
justified the original decision to enter into the agreement? 

Mr. Lewis. Well, we had finance people looking at all of that, so 
we were looking at that issue. 

Mr. Welch. Well, obviously. This is my question: If you found 
out about a $12 billion additional hole, whatever model you had 
about payback and value to the shareholders, now it was called 
into question, right? 

Mr. Lewis. I tried to mention this before, but it extended the 
amount of time that you were going to get your payback, yes. 

Mr. Welch. It affected shareholder value, correct? 

Mr. Lewis. Correct. 

Mr. Welch. All right, basically two questions. One, did you get 
a financial analysis that you reviewed before you made a decision 
to discuss with the Treasury officials the invocation of the 
MAC 

Mr. Lewis. There was financial analysis that I saw, yes. 

Mr. Welch. OK. These were made available to you? 

Mr. Lewis. Yes. 

Mr. Welch. And what was the conclusion of those financial anal- 
yses? 

Mr. Lewis. The conclusion was that you pushed out your pay- 
back or your accretion because you had these preferred shares now 
that you were having to pay back. 

Mr. Welch. That is obvious. I mean, the bottom line is was there 
a conclusion about what the viability of this transaction was. 

Mr. Lewis. Well, we still felt very strongly that all the strategic 
issues that were being addressed prior to Merrill Lynch were being 
addressed by the acquisition of Merrill Lynch. 

Mr. Welch. Have you made these financial studies available to 
the committee for its review? 

Mr. Lewis. I don’t know. I don’t know what this committee has. 

Mr. Welch. All right. So what you are saying is that you did re- 
view financial statements from your advisors. Those being whom, 
by the way? 

Mr. Lewis. Our financial advisors are us. 

Mr. Welch. So all internal. And on the basis of that you decided 
that, despite the knowledge of the $12 billion hole, it was prudent 
to proceed, correct? 

Mr. Lewis. Yes, sir. 
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Mr. Welch. So whatever threat or whatever word it is we are 
going to use for Mr. Bernanke and Mr. Paulson interactions, you 
had come to an independent conclusion on the basis of financial re- 
view by your people that it still made sense for your shareholders 
to proceed, correct? 

Mr. Lewis. No. As I recall, they were done in the context of re- 
ceiving the money. 

Mr. Welch. Let’s be clear. You are saying two things now. One, 
you did an independent financial analysis that said it will stretch 
out the payback time, but it still is prudent to proceed; but, on the 
other hand, you had Bernanke and Paulson breathing down your 
neck, so that was a factor. Are you saying those two things? 

Mr. Lewis. No, I don’t think I am. I am trying to say that we 

Mr. Welch. OK, I am going to interrupt. I don’t understand that, 
because I think you have said those two things. 

Another thing that is very important I think to shareholders, $12 
billion is of consequence to you, correct? 

Mr. Lewis. Yes, it is. 

Mr. Welch. Did you tell your shareholders that you had come 
upon this information that the deal they voted on is not the deal 
that was going through because it had a $12 billion hole that was 
accelerated? Did you tell them that? 

Mr. Lewis. The $12 billion was what we discovered later. 

Mr. Welch. And do you think after the fact information is not 
of interest to investors? 

Mr. Lewis. What I do know is that when our lawyers tell us we 
have a disclosable event, we disclose it. 

Mr. Welch. If you have 

Chairman Towns. I must interrupt the gentleman. 

Mr. Welch. If I can ask just one final question. 

If there is an event that you consider so significant that it may 
allow you to invoke the material adverse consequence contract 
clause, do you not think that same event is of interest to sharehold- 
ers and requires you, in your fiduciary duty, to disclose it? 

Mr. Lewis. I leave that decision to our security lawyers and our 
outside counsel. 

Mr. Welch. You are not CEO? 

Mr. Lewis. I am not a securities lawyer. 

Mr. Welch. You are not the ultimate one responsible? 

Chairman Towns. I have to interrupt the gentleman. We have 
votes and we have other Members who have not had an oppor- 
tunity. 

Mr. Welch. OK. Thank you. Yield back. 

Chairman Towns. The gentleman from Virginia, Mr. Connolly. 

Mr. Connolly. I thank the chairman. 

Again, Mr. Lewis, thank you for being here this morning. Several 
questions. One is when did you decide that the financial losses 
being incurred by Merrill Lynch should be disclosed to your share- 
holders? 

Mr. Lewis. Again, I don’t decide on disclosures; we have securi- 
ties lawyers, and many times they talk to external counsel to deter- 
mine that. 

Mr. Connolly. Well, presumably, you — I mean, I worked for a 
company. Presumably, you, as the CEO, are in those conversations. 
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Mr. Lewis. No. They come to me and they are done. 

Mr. Connolly. Right. So when did that happen? When was the 
decision made and how was it made to disclose or not to disclose 
to the shareholders of your company? 

Mr. Lewis. We disclosed the losses at Merrill Lynch consistent 
with disclosing the agreement we had with the Government and 
consistent with us announcing our earnings on January 16th. 

Mr. Connolly. January? Why such a long delay? 

Mr. Lewis. Again, I am not a securities lawyer. That is when we 
announced according to schedules given to us by our lawyers. 

Mr. Connolly. Were you ever encouraged or pressured by any- 
one at the U.S. Treasury or by the Federal Reserve not to disclose 
until January? 

Mr. Lewis. No. We were working on a goal of getting everything 
done at once. 

Mr. Connolly. I am sorry, I cannot hear you. 

Mr. Lewis. We were working on a goal of getting everything done 
at once so that we didn’t have an announcement of something that 
would cause more damage to the economy. But nobody ever told us 
that we should not disclose a disclosable event. 

Mr. Connolly. So, for example, nobody at the Federal Reserve 
and no one at the U.S. Treasury urged you to manage the timing 
of the disclosure so that Merrill’s earnings and the receipt of TARP 
money were all disclosed in January? 

Mr. Lewis. The target was to do that so that we didn’t damage 
the economy any more. 

Mr. Connolly. So there were discussions about that with the 
U.S. Treasury and with the Federal Reserve. 

Mr. Lewis. It was about announcing everything at once. 

Mr. Connolly. I understand, but the timing is interesting; let’s 
announce it in January, not in December. Was there something 
critical that had happened on Wall Street that made it better in 
January than December? 

Mr. Lewis. There was not an agreement in December. 

Mr. Connolly. I am sorry? 

Mr. Lewis. There was not an agreement in December. 

Mr. Connolly. There was not an agreement among whom? 

Mr. Lewis. Among us, us being the Federal Reserve or the Treas- 
ury. 

Mr. Connolly. So there were discussions, but not an agreement, 
in December. 

Mr. Lewis. There were discussions, but not an agreement, yes. 

Mr. Connolly. Did those discussions involve the Secretary of 
Treasury himself and the chairman of the Federal Reserve himself? 

Mr. Lewis. Yes, they did. 

Mr. Connolly. And yourself. 

Mr. Lewis. Yes, they did. 

Mr. Connolly. And the agreement was “let’s hold off until Janu- 
ary because we are not in agreement yet about what to disclose 
and when to disclose it?” 

Mr. Lewis. We did not have an agreement and we had not 
agreed on all the details or the amounts. 

Mr. Connolly. Were the reports that you were reluctant to ac- 
cept TARP funds true? 
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Mr. Lewis. I am sorry? I couldn’t hear you. 

Mr. Connolly. There was a report that you did not want to ac- 
cept TARP funding. Is that correct? 

Mr. Lewis. It is true that we did not think we needed the TARP 
funds at the time we were asked to take them. 

Mr. Connolly. And was there any connection between your re- 
luctance in accepting them and the exhortation from Secretary 
Paulson at that time to accept them and the issue of don’t disclose 
the $12 billion worth of losses you had just discovered? 

Mr. Lewis. No, absolutely not. 

Mr. Connolly. It never came up? 

Mr. Lewis. No. 

Mr. Connolly. Why did you accept TARP funds if you didn’t 
think you needed them? 

Mr. Lewis. Because after hearing the various regulators, I felt 
like, given what they were saying about the potential of further de- 
terioration in the economy, that we should have a healthy fear of 
the unknown. 

Mr. Connolly. How much in TARP funds did you accept, Mr. 
Lewis? 

Mr. Lewis. $15 billion. 

Mr. Connolly. That is a lot of money for insurance against the 
unknown, especially if your initial reaction was we don’t need 
them. 

Mr. Lewis. Yes. But if you then see that credit meltdown of epic 
proportions that happened in the fourth quarter, it may not have 
been such a big insurance policy after all. 

Mr. Connolly. My time is almost up. One final question. Greg 
Curl replaced Amy Brinkley at BoA’s chief risk officer. Given the 
fact that Mr. Curl failed to notice $12 billion of Merrill Lynch’s 
losses, is it wise to have Mr. Curl be your chief risk officer, and 
did you approve of that decision? 

Mr. Lewis. Mr. Curl didn’t miss the instruments which caused 
the loss. What happened is we did not anticipate the meltdown of 
such significant proportions in the fourth quarter. So he had identi- 
fied everything properly; no one thought things would get as bad 
as it did in the fourth quarter. And I made that decision. 

Mr. Connolly. You made the decision that Mr. Curl should go 
ahead to become the CRO. 

Mr. Lewis. To become the COO. I am sorry, the CRO. 

Mr. Connolly. Thank you. My time is up. 

Chairman Towns. Let me thank you too. Let me announce that 
we have two votes on the floor and that we will recess until 12:30, 
and we will be returning at 12:30 and, of course, continue the ques- 
tions. So the committee is in recess until 12:30. 

[Recess.] 

Chairman TOWNS. The committee will resume. May I remind the 
witness that he is still under oath. 

At this time, I yield 5 minutes to the gentlewoman from Califor- 
nia, Ms. Diane Watson. 

Ms. Watson. Thank you, Mr. Chairman, and thank you, Mr. 
Lewis for enduring all of this time. 

In your testimony, you stated that 9 days afer the shareholders’ 
vote approving the merger, you became aware of significant accel- 
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erating losses, the MAC, at Merrill Lynch, raising concerns that 
the Bank of America might want to avoid finalizing the deal due 
to the revelation of MAC. However, it is difficult to understand how 
this came as a complete surprise, given reports by the New York 
Times that shortly after the deal was announced in September, B 
of A had quickly installed 200 people at Merrill Lynch to thor- 
oughly review their books. 

Were any of the 200 Bank of America employees responsible for 
analyzing Merrill Lynch aware of the potential for the $12 billion 
loss before you allegedly discovered it in mid-December? 

Mr. Lewis. I apologize if I haven’t been clear. We did have people 
there and we did know that there were losses; that was clear both 
at our company and theirs. We could see that was happening and 
there were rumors on the street that was happening across all fi- 
nancial institutions, and we saw evidence of that after the fourth 
quarter close because we saw most everybody had losses. 

The thing that caused us to be concerned was the acceleration 
that we saw when we got the numbers that we did on the 14th. 

Ms. Watson. Did you feel that the reviews of Merrill Lynch’s 
books were thoroughly adequate? Were they researched and ana- 
lyzed adequately? 

Mr. Lewis. Yes, ma’am. I thought the due diligence was done 
adequately. We identified the instruments that we thought might 
have issues if you have credit deterioration, but we did not expect 
the magnitude of the deterioration that occurred in the fourth 
quarter. 

Ms. Watson. So you are saying that you really weren’t aware of 
the substantial loss before the shareholders’ meeting on December 
5th? 

Mr. Lewis. No, ma’am. We saw losses, but they seemed consist- 
ent with what we were hearing about in the marketplace and con- 
sistent with what we were seeing at our company. It was only 
when we saw the acceleration, when we got the reports, when we 
did, that caused the alarm. 

Ms. Watson. Well, do you think if you had that knowledge be- 
fore, you would have proceeded with that merger differently? 

Mr. Lewis. Well, I can’t — it is hard to predict what I would have 
done other than what we did when we had them, so 

Ms. Watson. Well, the scenario that I just gave you. If you were 
aware, would you have proceeded differently? 

Mr. Lewis. Well, I don’t know because it didn’t occur that way. 

Ms. Watson. In testimony to the New York State attorney gen- 
eral, Andrew Cuomo, you stated that you had been advised by rep- 
resentatives from the Treasury Department and the Federal Re- 
serve not to disclose details of Merrill Lynch’s difficult financial po- 
sition. So why do you believe that representatives from the Federal 
Government would not want you to disclose knowledge you had of 
Merrill Lynch’s increasingly dire economic position? 

Mr. Lewis. During all of that time, there was never ever a time 
that the Federal Reserve or the Treasury Department told me that 
we should not disclose something that we thought would be a 
disclosable event. 

Ms. Watson. So there was never a time that you were told to 
hold back on this information? 
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Mr. Lewis. Not as regards something that should he disclosed. 

Ms. Watson. OK, remember you are under oath. 

OK, despite the fact that the plan for a merger was announced 
on September 15, 2008, there was no mention of the $20 billion 
capital injection from the Government until January 16th. At what 
point during the negotiations between the B of A, Merrill Lynch, 
and the Federal Government was it determined that this money 
would be necessary for the merger to be finalized? 

Mr. Lewis. The discussions around the injection of the preferred 
stock took place after we went to the Federal Reserve and the 
Treasury on the 17th, so during that time we began to talk about 
various ways to inject capital and so-called filled the hole. We did 
not come to a conclusion about amounts and the nature of the 
structure until sometime well into that first few weeks of January 
2009. 

Ms. Watson. Thank you. My time is up. 

Thank you, Mr. Chairman. 

Chairman TOWNS. Thank you very much, gentlewoman of Cali- 
fornia. 

Just before I move to the other Members, let me just ask a cou- 
ple other questions. 

Mr. Lewis, did Merrill Lynch give you all the information that 
you needed to make a decision, an informed decision? Did you get 
all the material that you needed in order to be able to make an in- 
formed decision? 

Mr. Lewis. Yes, sir, they did. We, in fact, not only were we look- 
ing at the data, but we had an outside firm that had looked at the 
data before, a company run by Chris Flowers, who was looking at 
the data alongside of us, and he had looked at their data some time 
ago, a few months before then, so they had a very good knowledge 
of the various instruments and securities. So we actually had two 
sets of eyes looking at that. Again, sir, it was not the fact that we 
didn’t identify the securities, it was that we did not expect the 
credit to deteriorate like it did in the fourth quarter. 

Chairman Towns. So do you agree that the decision on whether 
to proceed with the merger was ultimately yours? Was it yours? 

Mr. Lewis. Well, it was my recommendation to the board and it 
was mine and the board’s decision to go forward, yes, sir. 

Chairman Towns. Thank you very much. 

I understand that we got out of rotation here. I understand it 
was Mr. Connolly next and then go back to Mr. Jordan. OK, Con- 
gressman Connolly. 

No, no, no, Mr. Jordan has to — ^you yield to him? 

Mr. Connolly. I thank my colleague. 

Chairman Towns. Briefly, he says. 

Mr. Connolly. I will be brief. I have to get back to the floor. So 
I thank my colleagues and I thank the Chair. 

Mr. Lewis, if you look at the minutes of the Bank of America 
dated December 30, 2008, it says “special meeting.” Starting at the 
top of page 3, it reads, “Mr. Lewis reported that management has 
obtained detailed oral assurances from the Federal regulators with 
regard to their commitment and has documented those assurances 
with emails and detailed notes of management’s conversations with 
the Federal regulators.” It goes on to say that you discussed in de- 
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tail “the commitment of the Federal regulators to deliver assistance 
in the form of capital and asset protection to the corporation.” 

In all, the word “commitment” in those minutes is used at least 
nine times. But just before the committee recessed for this vote, in 
response to my question, you said there was no agreement in De- 
cember. In fact, you said that it was for lack of agreement in De- 
cember that you decided to make the announcement in January, 
and that all three parties — Treasury, Federal Reserve, and Bank of 
America — agreed to that. How do you reconcile your testimony 
today with what you told the board on December 30th? 

Mr. Lewis. Well, we had an agreement that we would work to- 
ward a solution, but even from December 30th until the time that 
we signed the agreement, there was back and forth in terms of 
amounts, in terms of structure, and in terms of securities to be in- 
cluded in what was then called a wrap. So we had agreement for 
a solution, but we didn’t have any kind of agreement as I would 
think of it as a business person. 

Mr. Connolly. Well, what about commitment? What was your 
understanding of the commitment, that word used nine times in 
those minutes? 

Mr. Lewis. Commitment to work toward a solution. 

Mr. Connolly. Well, but it says that you received, as part of 
that commitment, detailed oral assurances from the Federal regu- 
lators with regard to their commitment. 

Mr. Lewis. Yes, sir. And you can 

Mr. Connolly. That sounds like more than a commitment to 
find a solution. That sounds like it is pretty detailed and we have 
already worked out the solution, and I am verbally sharing with 
you at the “special meeting” the nature of that commitment. 

Mr. Lewis. No. Different structures had been talked about, dif- 
ferent amounts had been talked about, so there was a back and 
forth about different types of securities, different types of ways we 
could go about filling the hole. But there was never a specific 
agreement with specific numbers of that sort. So it took several 
more weeks before we could actually come to terms as to exactly 
what it would look like. 

Mr. Connolly. And it is your testimony that it is that failure to 
come to a specific agreement in December, that is the reason the 
announcement was put off until January? 

Mr. Lewis. That and the desire by the Federal Reserve and the 
Treasury to have an objective of having it all be able to be an- 
nounced at one time, so that it would not spook the capital markets 
because they were so fragile. 

Mr. Connolly. Final question, if I may, Mr. Chairman. 

Was there any intentional reason not to put the agreement in 
writing? 

Mr. Lewis. No, sir, because there was not enough specifics to put 
into writing. 

Mr. Connolly. But at some point there were. 

Mr. Lewis. Yes, sir, and that was in the first few weeks of Janu- 
ary of the following year. 

Mr. Connolly. But I want to be very clear. Under oath, it is 
your testimony today there was no intentional evasion or reason to 
not put the agreement in writing. Nobody had a conversation with 
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Treasury, the Federal Reserve, or at the Bank of America “let’s not 
put this in writing right now.” 

Mr. Lewis. I can only speak to what was happening at the time. 
I don’t know what was said to everybody, but the two things that 
I would continue to say is. No. 1, the goal was to get this done com- 
prehensively so it was one time and we would not shock the mar- 
kets with something that was dangling that was needed; and, sec- 
ond, we had not come to a final conclusion and did not do so for 
several weeks. 

Mr. Connolly. I yield back and I thank my colleagues for their 
indulgence. 

Chairman Towns. Thank you very much. 

I now yield to Mr. Jordan, gentleman from Ohio. 

Mr. Jordan. Thank you, Mr. Chairman. 

Mr. Lewis, thank you. I know sitting there for 3 hours and an- 
swering questions is not the greatest thing in the world to be able 
to have to do. 

In my first round, I asked about whether you felt the Govern- 
ment, in connection with the TARP program, exercised any exces- 
sive influence in day-to-day operations, and your answer was no. 
But I want to go back to — and I am taking this from a May 13th 
Bloomberg News story, documents obtained by Judicial Watch rel- 
ative to a meeting that you had with Mr. Paulson, Mr. Bernanke, 
Mr. Geithner, and Ms. Bair. Did you and eight other bank CEOs 
meet with those individuals here in Washington back in looks like 
October 13th? 

Mr. Lewis. Yes, sir, we did. 

Mr. Jordan. OK. Tell us what happened at that meeting, be- 
cause what the documents indicate is that we had a lot of conversa- 
tion, discussion about the threat that has been talked about here 
by just about everyone relative to the MAC clause, but it looks like 
there was maybe threats here or at least strong suggestions that 
you initially participate in the TARP program. So can you tell me 
about what took place at that meeting and walk me through that 
October 13th meeting? 

Mr. Lewis. The nine chief executives were called by Hank 
Paulson, or at least I was 

Mr. Jordan. Let me interject, if I could, real quick. You said ear- 
lier, I believe, too — and I forget to which Member’s questions — that 
you initially, your board and your bank and you felt your bank did 
not need any infusion of cash or TARP money from the Govern- 
ment. Is that right? 

Mr. Lewis. Yes, sir, and it was 

Mr. Jordan. What was that date? When did you make that deci- 
sion as a bank? 

Mr. Lewis. Well, the first reaction that I had to the fact that we 
were being offered $15 billion was that we didn’t need it; the prior 
week we had raised $10 billion in equity. 

Mr. Jordan. OK. 

Mr. Lewis. And that it could have been — I am speculating, but 
it could have been that is why we were offered $15, and not $25, 
like some of the other big banks were. 

But, as you mentioned, the people that were there, they were on 
the other side of the table. There were nine of us, the nine bank 
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CEOs, and each of those people spoke about the possibility of dete- 
rioration in the economy. Finally, and I think it is a little grey with 
me, but I think it was Secretary Paulson then began to tell each 
bank what amount they should take. 

Mr. Jordan. Were you required to sign a form at that meeting? 

Mr. Lewis. Yes. 

Mr. Jordan. What did the form say? 

Mr. Lewis. It basically was a very short form that talked about 
the interest rate of the preferred and the amount. In fact, we wrote 
in the amount. It was a blank and so each individual wrote in 

Mr. Jordan. You wrote in the amount, but it was suggested by 
the Treasury Secretary? 

Mr. Lewis. We were told what to write in, so to speak. 

Mr. Jordan. OK. You did that at that meeting? You wrote in the 
amount at that meeting? 

Mr. Lewis. Not until I had called my executive committee. 

Mr. Jordan. OK. 

Mr. Lewis. So we talked about various things 

Mr. Jordan. So how long did this meeting last? 

Mr. Lewis. I think it was less than an hour, but, again, it has 
been a while. 

Mr. Jordan. In less than an hour, nine banks decided to take bil- 
lions of dollars? 

Mr. Lewis. Well, we ended up 

Mr. Jordan. Sign a form? Did you have to check with your board 
first before you signed the form? 

Mr. Lewis. No, no. I ended up, at least, in a position, and I think 
most of my colleagues in the various banks ended up, thinking that 
if this group of people, with the knowledge they have of the econ- 
omy, were saying that this may be necessary, you should take it, 
that we felt like it was probably the right thing to do to have a 
healthy fear of the unknown. So on that basis I called my executive 
committee and got permission to sign it. 

Mr. Jordan. OK. And did the events of that hour, on that day 
in October, did that weigh on your mind fast-forward a few months 
in December, when you were deciding or thinking about — I think 
your answer to me earlier was when you called Secretary Paulson 
and Mr. Bernanke and told them about the MAC clause, you said 
you were seriously considering. I think that was your answer to me 
earlier. 

Did the events of October, that meeting, that 1 hour meeting, 
where they put a form in front of you and said “you need to sign 
this, you need to write in the amount, you are going to participate 
in this program whether you like it or not,” did those events impact 
your decision in December, when they said “we don’t want you ex- 
ercising this MAC clause?” 

Mr. Lewis. No, I didn’t correlate them or connect them in any 
way. I was never thinking about that in relation to the cir- 
cumstances. 

Mr. Jordan. Did you know — if I could, Mr. Chairman. 

When you walked into that meeting in October, October 

Mr. Kucinich. Request unanimous consent to give the gentleman 
another 2 minutes. 

Chairman TOWNS. Without objection, so moved. 
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Mr. Jordan. I thank the subcommittee chairman and the chair- 
man. 

When you walked into that meeting on the 13th, did you know 
what it was about? Did you know it was going to be they are going 
to ask us all to take TARP dollars? 

Mr. Lewis. No, sir, I did not. 

Mr. Jordan. You had no idea? You thought it was about just the 
general concern of the economy? 

Mr. Lewis. I didn’t know, but 

Mr. Jordan. What were the rumors on the street? I think that 
is the term you used earlier about some other information you had 
gathered about Merrill Lynch. What were the rumors on the street 
amongst your colleagues in the other big lending institutions and 
banks around the country? 

Mr. Lewis. It was a weekend. I think Monday was a holiday or 
something, so I didn’t hear a lot of things in that time period. So 
I don’t know if it ever got out as to what was going to — but I did 
talk to at least one other person, and he did not know anything 
about it either. 

Mr. Jordan. Did anyone in that meeting express any reserva- 
tions about — and forgive me, I don’t have the data in front of me. 
Did anyone not sign? 

Mr. Lewis. Not to my knowledge. I think everyone signed. 

Mr. Jordan. Did anyone express reservations about not signing? 

Mr. Lewis. One person expressed reservations, yes. 

Mr. Jordan. Was that you? 

Mr. Lewis. No, it was not 1. 

Mr. Jordan. OK. 

Mr. Chairman, thank you for the time. I have to run to a 1 
o’clock meeting. 

And I want to thank the witness for his patience and his 
thoughtful answers. 

Chairman Towns. Thank you very much. 

I now yield to the gentleman from Ohio again, this time, Mr. 
Kucinich. 

Mr. Kucinich. Thank you, Mr. Chairman. 

Mr. Lewis, we would hope that a CEO would have both a good 
memory and the integrity to take responsibility for his decisions. 
Mr. Lewis, you stated, in response to my previous question, that 
you did not recall asking for a letter from the Government stating 
that Bank of America was ordered to proceed with the purchase of 
Merrill Lynch. This is the lynchpin of clarifying whether you were 
threatened by the Fed or whether the Fed was tough with you be- 
cause you were threatening to be irresponsible. I want to direct 
your attention to an email response from the Fed’s General Coun- 
sel to Chairman Bernanke’s email, which I previously disclosed. 

“Mr. Chairman,” it says, “I don’t think it is necessary or appro- 
priate for us to give Lewis a letter along the lines he asked. First, 
we didn’t order him to go forward; we simply explained our views 
and what the market reaction would be and left the decision to 
him. Second, making hard decisions is what he gets paid for, and 
only he has full information needed to make the decision, so we 
shouldn’t take him off the hook by appearing to take the decision 
out of his hands.” 
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I am entering this into the record. 

Chairman Towns. Without objection. 

Mr. Kucinich. Now, Mr. Lewis, is it still your testimony that you 
don’t recall asking for a letter to absolve you of your responsibility 
for acquiring Merrill Lynch’s huge losses? 

Mr. Lewis. Congressman, what I do remember is calling Chair- 
man Bernanke and asking him if he could give us something in 
writing along the lines of what the solution would be. 

Mr. Kucinich. We are now updating Mr. Lewis’s previous testi- 
mony. 

Mr. Lewis. Sir 

Mr. Kucinich. That may help you escape perjury, but it doesn’t 
get away from the question of whether or not you were trying to 
absolve yourself of responsibility for acquiring Merrill Lynch’s huge 
losses. I mean, we are talking about events that transpired only a 
few months ago, and the decision to withhold from Bank of Ameri- 
ca’s shareholders material information about the deterioration of 
Merrill Lynch’s finances was key here. This isn’t about a threat, 
this is about your responsibility, and your failure to inform your 
shareholders could constitute a fundamental violation of security 
laws. 

I have just given you documentation, Mr. Chairman, that Mr. 
Lewis tried to deflect the matter to the Fed by asking for a letter 
that they made him do it. 

Now, I want to ask you, Mr. Lewis, our investigation finds that 
Mr. Bernanke believed that your threat to invoke a MAC was not 
credible. I want you to take a look at the following email from 
Chairman Bernanke dated December 21, 2008. “I think the threat 
to use MAC is a bargaining chip, and we don’t see it as a very like- 
ly scenario at all.” 

You did get a significant amount of financial assistance when you 
dropped the threat to back out of your deal, isn’t that true? 

Mr. Lewis. Yes, we did. 

Mr. Kucinich. Tell the committee what you received, how much 
money. 

Mr. Lewis. $20 billion. 

Mr. Kucinich. And you got the promise of $118 billion, didn’t 
you, in asset protection for a combination of Merrill and Bank of 
America toxic assets? Didn’t you get that? 

Mr. Lewis. We hadn’t settled on an amount until some time, but 
the wrap was being considered, yes. 

Mr. Kucinich. Now, that was in addition to the $15 billion in 
TARP moneys you received directly in October, $10 billion in TARP 
moneys you received upon acquiring Merrill, isn’t that right? 

Mr. Lewis. We did not ever sign the agreement on the wrap. 

Mr. Kucinich. Now, our investigation also finds that, contrary to 
your representations to the Fed, that you were concerned primarily 
about the losses at Merrill Lynch. Merrill’s losses were less than 
half of the problem you faced; losses originating at Bank of Amer- 
ica itself were larger than the losses at Merrill. 

Mr. Lewis, please look at the following email dated December 18, 
2008, between officials at the New York Fed. One reports his find- 
ings saying that on the total of 30 basis points deterioration of the 
tangible common equity ratio of the combined Bank of America- 
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Merrill Lynch entity, they go on to say that 16 basis points of dete- 
rioration is due to Bank of America, 14 basis points due to Merrill 
Lynch. The other official described this discovery as a “smoking 
gun.” 

Isn’t it true that more than half of the decline in your all-impor- 
tant tangible common equity ratio evident in mid-December was 
not caused by Merrill Lynch? 

Mr. Lewis. Your apples and oranges. The securities 

Mr. Kucinich. Well, maybe it is rotten apples and rotten apples, 
because isn’t it true that you were told that if you went through 
with the MAC, and if you later needed financial assistance from 
the Government, you wouldn’t get it? Isn’t that true? 

Mr. Lewis. I am sorry, repeat that, please. 

Mr. Kucinich. That if you went through with the MAC, and if 
you later needed financial assistance from the Government, weren’t 
you told you wouldn’t get it? 

Mr. Lewis. I think I have seen that in an email, but I don’t 

Mr. Kucinich. Were you told that, yes or no? 

Mr. Lewis. I do not recall being told that. 

Mr. Kucinich. Isn’t it true that given the precarious state of 
your balance sheet and especially your inadequate levels of tan- 
gible common equity, you believed at the time you reasonably could 
need financial assistance from the Government in the future? 

Mr. Lewis. The preferred stock does nothing to help your tan- 
gible common equity ratio. 

Mr. Kucinich. You wouldn’t think about it? I mean, if you got 
$15 billion in October and you are going to come back 2 months 
later and ask for another $20 billion — ^you to $15 and then, 2 
months later, $20 billion — doesn’t it show that it really increased 
your Tier 1 capital ratio? Doesn’t it show that? 

Mr. Lewis. Not tangible. 

Mr. Kucinich. Tier 1. 

Mr. Lewis. Tier 1, yes. 

Mr. Kucinich. Now, Mr. Lewis, the Government believed that 
you knew or should have known about the Merrill losses long be- 
fore you said you did based on data that Bank of America pos- 
sessed and had reasonably reviewed. The Government believed you 
could be in violation and breach of securities laws. 

The Government didn’t believe you that Merrill was the primary 
cause of your problems, but thought that Merrill losses were less 
significant than the losses that Bank of America was experiencing 
as a standalone entity. The Government even thought that you 
were making the threat to use MAC as a bargaining chip and that 
it was not credible. The Government had already given you $25 bil- 
lion before you approached it about Merrill Lynch. 

If the Government believed all of that about you and your man- 
agement team, were you surprised that the Fed arranged for you 
to receive considerable additional financial support in January? Did 
that surprise you? 

Mr. Lewis. We received $15 billion, not $25 billion, from the 
original TARP package. It did not surprise me they were willing to 
give us more because we had talked about coming to a solution to 
get the Merrill Lynch deal done. 
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Mr. Kucinich. Well, there was a financial crisis and they 
thought it was necessary for 

Unanimous consent for 2 more minutes, and then I should wrap 
it up. 

Chairman Towns. Without objection. 

Mr. Kucinich. There was a financial crisis and they thought it 
was necessary for the system for the deal to go through. If there 
is one thing about your record that is clear, it is that you have ex- 
perience in negotiating deals. What do you believe your leverage 
with the Government was at the end of 2008? 

Mr. Lewis. The only leverage I would say we had was that two 
honorable people trying to come to the right solution had given me 
their word that they would try their best to find a solution. 

Mr. Kucinich. Isn’t it true that it was because Bank of America 
is a big bank, and if you hadn’t been the CEO of the largest bank 
in America, if you had been the top executive, let’s say, at a mid- 
size or small regional bank and you had been acquiring another 
similarly sized bank during the fall of 2008, you think the Federal 
regulator would have behaved in the same way? 

Mr. Lewis. Well, sir, I don’t think I was such a favorite son from 
some of the emails that you have just read. 

Mr. Kucinich. Well, wouldn’t you have, if you were a smaller in- 
stitution, been taken over and liquidated? 

Mr. Lewis. I can’t speculate on that, sir. 

Mr. Kucinich. It is fair to say we have a large financial institu- 
tion, Mr. Chairman, that doesn’t face the same consequences for 
management as small ones, and the Fed had an opinion that there 
was considerable evidence of mismanagement. There has been a 
misconception here that the Government put a gun to the head of 
Bank of America, when it is quite possible that it was the Bank 
of America that put a gun to the head of the Fed by threatening 
to invoke the MAC, and I think that this whole idea, Mr. Chair- 
man, about Mr. Lewis somehow being a victim here flies in the face 
of the fact that you were CEO of the largest bank and that you are 
pretending that you didn’t ask for help from the Government to 
take the burden off your back, that you didn’t ask for a letter. 

You are going to have to excuse me, but this is not credible. You 
are trying to change the scenario from you as a victim to you as 
a powerful CEO who made a decision that denied your stockhold- 
ers, your shareholders material information that they needed prior 
to a vote on a merger, and I think that is the central point of this 
hearing, and I am sorry that you haven’t been forthcoming enough 
about that central point. 

I yield back. 

Chairman Towns. Well, one thing is for sure, there was a shot- 
gun marriage, a shotgun wedding. There is no question about that. 

Let me just sort of raise this issue. On December 22, 2008, Mr. 
Lewis, you sent an email to your board, and let me just quote. It 
says, “I just talked with Hank Paulson. He said that there was no 
way the Federal Reserve and the Treasury could send us a letter 
of any substance without public disclosure, which, of course, we do 
not want.” Do you remember that? 

Mr. Lewis. Yes, sir. I do, yes, sir. 
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Chairman TOWNS. And I was raising this because of the answer 
that you gave to my colleague from Virginia, Mr. Connolly. I didn’t 
get that point that you actually sent that memo. I mean, it seemed 
to me, in his questioning, that didn’t come out. 

Mr. Lewis. No. May I give you the context? 

Chairman TOWNS. Sure. 

Mr. Lewis. I had called Mr. Bernanke and said “is there some- 
thing you can give us in writing, because my board is concerned 
that everything is verbal and we have nothing concrete, and we are 
going in toward the end of the year and about to have to consum- 
mate this deal without anything in writing.” And he said “let me 
think about it,” and the next call I got was from Hank Paulson, 
and he told me that, first of all, if they gave us any kind of agree- 
ment, it would be so watered down that the board would not find 
it satisfactory and, second, that they did not want disclosure. He 
was talking about the Government not wanting to create a 
disclosable event and have to disclose, not Bank of America. 

Chairman Towns. You sure didn’t make that clear with my col- 
league from Virginia. But let me just move on. 

Mr. Lewis. I apologize. 

Chairman Towns. Congresswoman Kaptur from Ohio. 

Ms. Kaptur. Thank you, Mr. Chairman, very much. 

Mr. Lewis, I have been here since this morning and find your 
testimony a bit disquieting today for some of the following reasons: 
Bank of America owns 49.9 percent of BlackRock, but you seem not 
to know anything of its activities. 

No. 2, you are the person who was in charge when Bank of 
America acquired Countrywide over a year ago, but you apparently 
weren’t aware of its books and the losses inherent in that purchase. 

No. 3, you are the CEO of the largest bank in the country and 
you seem to present yourself as having a rather hands-off relation- 
ship with the Federal Reserve and the Treasury. I find that some- 
what incredulous. 

So let me ask some followup questions. In terms of the purchase 
of BlackRock that was a part of your Merrill Lynch merger, it is 
my understanding that BlackRock now is valued at over $1.3 tril- 
lion and that they just received five no-bid contracts from the Fed- 
eral Reserve, among them managing troubled subprime mortgages 
in the Freddie Mac and Fannie Mae portfolios. The people of the 
United States, through the Fed, have propped up Fannie and 
Freddie now to the tune of over $200 billion. For the record, can 
you provide the contract that BlackRock has with the Fed, particu- 
larly the one regarding the management of Fannie Mae and 
Freddie Mac’s portfolios? 

Mr. Lewis. I don’t know if I can because, again, we don’t run 
BlackRock. We have two or three seats on the board, but we don’t 
have a CEO or chairman, and he does not report to anybody in 
Bank of America-Merrill Lynch. 

Ms. Kaptur. And yet you own 49.9 percent of it? Isn’t that a 
rather strange relationship? 

Mr. Lewis. Well, we don’t own 51 percent. That would be the dif- 
ference. 
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Ms. Kaptur. Do you know how much BlackRock will earn from 
that contract with the Federal Reserve to manage Fannie and 
Freddie paper? 

Mr. Lewis. No. Possibly some of our board members would, but 
I don’t. 

Ms. Kaptur. Let me mention the New York Times wrote the fol- 
lowing: “Can a company that is being paid to price and sell trou- 
bled assets for the Government buy the same kinds of assets for 
private clients without showing preference? And should the Gov- 
ernment seek counsel from a company whose clients stand to make 
or lose billions if those policies are enacted?” 

Can you outline for us how the Bank of America will avoid con- 
flict of interest in its mortgage portfolios and insider dealing 
charges as mortgage portfolios are resolved and Bank of America 
mortgages are involved when BlackRock is actually the designee to 
manage the Freddie and Fannie portfolios on behalf of the Federal 
Reserve? 

Mr. Lewis. BlackRock would have to manage those and with the 
client would have to manage anything like that. 

Ms. Kaptur. But obviously Bank of America, some of your mort- 
gages are held by Fannie Mae and Freddie Mac. You were the 
acquirer of Countrywide, the largest subprime abuser in the coun- 
try, so you must have a pretty healthy portfolio there that is going 
to undergo scrutiny. 

Mr. Lewis. And BlackRock would have to take that into account, 
yes. 

Ms. Kaptur. Can you provide for the record the documents that 
you may have at Bank of America that contain or record the con- 
flict of interest review undertaken by Bank of America to ensure 
proper ethics as these mortgages are resolved? 

Mr. Lewis. The conflict would be with BlackRock and the client, 
which would be Freddie or Fannie Mae. And, by the way. Country- 
wide is doing quite well, and we have changed the policies dramati- 
cally to become one of the most responsible lenders in the country. 

Ms. Kaptur. Well, you know, I think there is a whole hearing 
that could be held just on Countrywide, and 

Mr. Lewis. It would be pre-Bank of America. 

Ms. Kaptur. And are any of the former Countrywide staff on 
your staff now at Bank of America? 

Mr. Lewis. There is some staff, but nobody in executive manage- 
ment. 

Ms. Kaptur. I beg your pardon? 

Mr. Lewis. Nobody in executive management. We sent our CEO 
to run the company, a woman named Barbara Desoer. 

Ms. Kaptur. You know, Mr. Chairman, it wouldn’t be bad to hold 
a hearing on the interrelationship between Bank of America, 
BlackRock, Countrywide, the Federal Reserve, Fannie Mae, and 
Freddie Mac, and explore these interlocking, rather shadow, rela- 
tionships that you claim have no bearing on activities within your 
institution, but which sound very unusual as you state them before 
the committee today. 

I wanted to just, in my second question here, relating to Superior 
Bank, which had the largest settlement in American history at the 
FDIC in 2001, over $450 million as a result of their subprime ac- 
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tivities in Chicago and beyond, including servicing by Merrill 
Lynch, which is how you would acquire the Superior troubled 
loans. Let me ask you, when Bank of America acquired those loans, 
did you audit them prior to reselling them to investors? 

Mr. Lewis. I am not sure of that transaction, so I would have to 
get you somebody who was more familiar with the transaction. 

Ms. Kaptur. Well, then explain to us, as head of this massive 
and important bank in our country, what is your plan for dealing 
with bad loans such as the Superior loans that came to you 
through the FDIC Merrill acquisition? 

Mr. Lewis. Well, to the extent that you have loans you can reha- 
bilitate, you do. To the extent that you can sell loans for discounts, 
you do. To the extent that you can’t do either, you hold them on 
your books and at some point write them off. 

Ms. Kaptur. But if you sell them to knowing investors and they 
were bad loans, what happens? 

Mr. Lewis. Well, you would take a massive discount. The bank 
selling them would take a massive discount. 

Ms. Kaptur. Well, I would certainly like the paper trail, the 
audit trail on those Superior loans that your bank has been han- 
dling. 

I thank you, Mr. Chairman. 

Chairman TOWNS. Thank you very much. I thank the gentle- 
woman from Ohio. 

I now yield 5 minutes 

Ms. Kaptur. Mr. Chairman, may I ask the gentleman to yield 
just for a second? May I place in the record an article from the At- 
lantic Monthly, May 2009, on the financial crisis, please? 

Chairman Towns. Without objection. 

Mr. Kucinich. I ask unanimous consent to insert all the emails 
that I offered on the screen there for the record. 

Chairman Towns. Without objection. 

[The information referred to follows:] 
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Chairman Towns. The gentleman from Maryland. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

Mr. Lewis, I am confused. Just picking up on some of the things 
that the chairman and Mr. Kucinich were just asking about, I can 
kind of understand your reaction to discovering that there was a 
$12 billion loss suffered by Merrill Lynch, especially when it was 
coming after a shareholders’ vote to purchase Merrill Lynch. I can 
understand you telling the Fed and Secretary Paulson and Treas- 
ury you were thinking of backing out of the deal. I can understand 
that. I think that was based upon your expertise and your experi- 
ence. 

I cannot understand the agreement that you made with Treasury 
and the Fed, which they both deny, to disclose the $12 billion loss. 
If the loss made this a horrible business deal to acquire Merrill 
Lynch, why did you still do it? And I know you have told us over 
and over again, but let’s be frank. I mean, I am wondering how do 
you determine what it is you must disclose? I mean, we have share- 
holders here who are concerned. 

You are about to go into a deal with a company that is worse off 
than is made to believe, and it just seems to me that a person with 
your experience, there are a lot of people in this situation — and I 
don’t care what Paulson may have said. I don’t care what Bernanke 
may have said. They would have said “to hell with you.” They 
would have said “I am going to stand on principle, and my prin- 
ciples tell me that there is a MAC here, and here is a real problem; 
and if I go down, I go down, but I am going down on principle.” 

I just want to give you an opportunity to tell us, because I have 
to tell you I am kind of concerned, because I think there are some 
serious credibility issues, and I think Mr. Kucinich has raised some 
things that, if I were your lawyers, I would be concerned about. So 
help me. 

Mr. Lewis. You are referring to the fact that, despite the fact we 
thought we could have a MAC, we relied on the 

Mr. Cummings. Yes. And I am also going to the point that I be- 
lieve that when you said to — you don’t just go and tell the Feds and 
you don’t tell Paulson that, “look, I smell a rat here.” Somebody of 
your stature. I can understand if you were some guy that just came 
off the street 6 months ago and the last thing you did was you were 
a bank teller — no offense to bank tellers, but that was all you did. 
You are a major player, and when you speak, people listen. 

So I am trying to figure out. I mean, you said there is a problem 
here, but then you let these folks — and all due respect to Bernanke, 
all due respect to the Feds, all respect to Paulson. You are the head 
of this bank, you are the head of Bank of America; they are not. 
They may be on high, but you have to answer to the shareholders. 

And I am trying to figure out why — and this is stuff that, seems 
to me, if I had this kind of information, I wouldn’t even want my 
shareholders to be voting on something and they did not have full 
disclosure, and I am trying to figure out where does the disclosure 
come in, why weren’t things disclosed. I get the impression that 
there was insufficient due diligence. I know you were dealing with 
a crunch time. I know it was only a matter of hours that you were 
trying to turn all of this over. I got that. But a man of your stature, 
I refuse to believe that you set integrity, honesty, and transparency 
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to the side for expediency. I just don’t believe it. And I am trying 
to give you an opportunity to explain this to us. Now, if you don’t 
want to, that is up to you, but I am asking you to. 

Mr. Lewis. Yes, sir. Well, if you ask, I will do my best. I don’t 
know what else I can say other than we were influenced by the 
strong nature of the wording from the Federal Reserve and the 
Treasury in the sense that they obviously felt very strongly that we 
did not have a MAC. I also still thought we had strategic reason 
to do Merrill Lynch, despite the fact it had a financial issue. And 
then, third, I thought the downside of calling the MAC and not 
winning was pretty severe. So all of those factors were factors in 
me making that decision. But if I had thought that it was a MAC 
and all these other things didn’t matter, I would have called a 
MAC, or we would have called a MAC. 

Mr. Cummings. I see my time is up, Mr. Chairman. 

Chairman TOWNS. Let me thank the gentleman from Maryland 
and let me say that, as we come to the conclusion of this hearing, 
it is important to remember that we have heard only one side of 
the story today. The committee needs to hear from Mr. Paulson 
and Mr. Bernanke before we draw any hard and fast conclusions. 
I do believe in fairness. 

However, I do think it is fair to observe that a flawed financial 
regulatory process was at work in this case. We see closed door 
meetings, coded messages, motives, questions, and private emails. 
Basically, the regulators and financial institutions seemed to be 
making up the rules as they went along. 

As Congress considers financial regulatory reform, one of the les- 
sons from this case is that we need much more transparency and 
accountability in the financial regulatory and oversight process. 
The American taxpayers and corporate shareholders deserve no 
less. They need to know what is going on. 

Let me again thank you, Mr. Lewis, for being here today. Before 
we adjourn, let me state that this committee has and will continue 
to protect the American taxpayers, and will continue to make sure 
the taxpayers’ dollars are spent in a transparent and wise manner. 

Without objection, I enter this binder into the committee record 
and, without objection, the committee stands adjourned. 

['\^ereupon, at 1:25 p.m., the committee was adjourned.] 

[The prepared statements of Hon. Edolphus Towns, Hon. Diane 
E. Watson, Hon. Gerald E. Connolly, and additional information 
submitted for the hearing record follow:] 
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Closing Statement of Chairman Edolphus Towns 


As we come to the conclusion of this hearing it’s important to remember that 
we have heard only one side of the story today. The Committee needs to 
hear from Mr. Paulson and Mr. Bemanke before we draw any hard and fast 
conclusions. 

However, I do think it is fair to observe that a flawed financial regulatory 
process was at work in this case. We see closed door meetings, coded 
messages, motives questioned and private e-mails. Basically the regulators 
and the financial institutions seemed to be making up the rules as they went 
along. 

As Congress considers financial regulatory reform, one of the lessons from 
this case is that we need much more transparency and accountability in our 
financial regulatory and oversight process. The American taxpayers and 
corporate shareholders deserve no less. 
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Opening 

OF 

Statement 

Congresswoman Diane E. Watson 

“Bank of America and Merrill Lynch: How did a Private Deal 
Turn into a Federal Bailout?” 

Joint Hearing 

Oversight and Government Reform Committee 
Domestic Policy Hearing Subcommittee 

Thursday, June 11, 2009 
2154 Rayburn HOB 
10:00 A.M. 


Thank you Chairman Towns, Chairman Kucinich, 
and Ranking Member Issa for working together to hold 
today’s important hearing on the merger between Bank 
of America and Merrill Lynch, and the $45 billion in 
direct Federal assistance Bank of America has received 
since September 2008. I look forward to hearing the 
perspective of today’s sole witness. Bank of America 
CEO Kenneth Lewis, on the sequence of events which 
allowed Bank of America to acquire Merrill Lynch 
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during the same period of time it was determined a 
Federal bailout was necessary for their survival. 

The current global economic crisis is a result of a 
systemic unwillingness on behalf of institutions and 
individuals at all levels to routinely self-examine their 
financial practices to verify that they are responsible 
and sustainable in the long run. Now, as we continue to 
implement an unprecedented reorientation of the 
relationship between business and government it is 
critical that we apply this lesson to our oversight of the 
actions of the second largest recipient of TARP funds- 
Bank of America. 

I look forward to hearing more detailed insight into 
the role Federal officials played in the orchestration of 



103 


Page 3 of 3 

the merger, the factors which guided Bank of America’s 
decision to acquire Merrill Lynch, the perceived 
consequences of the merger, how the acquisition 
transformed from a private deal to a public bailout, and 
CEO Lewis’s vision for the future of Bank of America. 

Thank you Mr. Chairman and I yield back. 
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Opening Statement of Congressman Gerald E. Connolly 
Committee on Oversight and Government Reform 
Bank of America and Merrill Lynch: How Did a Private Deal Turn Into a Federal Bailout? 
June 11^ 2009 


Thank you, Chairman Towns for convening this hearing. The sequence of events that we are 
investigating is truly incredible. What seemed to be a private bank merger ended up being subsidized by 
taxpayers, with absolutely no oversight or approval by Congress. Once again we are reminded of the 
folly of TARP as executed by the prior administration, and of how essential our role as an oversight body 
is in the present. 

The founders of this country could not have imagined vesting a single unelected individual with the 
power that Secretary Paulson accrued by the end of 2008, when he apparently brokered a taxpayer- 
subsidized merger of Bank of America and Merrili Lynch. Perhaps we have come too far from our 
political moorings when we have leapt far beyond the Hamiltonian and Jacksonian debates about 
national infrastructure investments and national banks, and now find ourselves with the equivalent of a 
national CEO who has the authority to merge or terminate private companies. 

As disturbing as the power and the secrecy of the newly empowered Secretary of the Treasury may be, 
we have too much taxpayer money at stake merely to lament the mistakes of a prior administration. 

Our most germane task today is to determine how we can maximize taxpayer return on an investment. 

I am troubled by reports that many of the same individuals who oversaw the merger of Bank of America 
and Merrill Lynch have since ascended to positions of greater authority or appear prepared to do so. I 
cannot fathom why Bank of America's chief risk officer would be replaced with the person who oversaw 
the merger for Bank of America, and who did not notice a $12 billion hole in the deal until It was nearly 
executed. 

While we cannot undo the mistakes of the prior administration I would hope that we can use our 
newfound authority through the Treasury to root out the individuals who executed a flawed merger 
which necessitated an infusion of $20 billion of taxpayer money. Otherwise it may be unrealistic to 
expect that we will recover our investments. 

Once again, I thank the Chairman for convening this meeting and look forward to applying what we 
learn today to protect taxpayer money invested in poorly planned bailouts executed by the prior 
administration. 
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Thursday, June 1 1 , 2009 
Room 2154 of the Rayburn House Building 


“Bank of America and Merrill Lynch: How Did a 
Private Deal Turn Into a Federal Bailout?” 
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Bankof America 



Overview 

Important Information 
Press Release 
Contact Us 


Press Release 

Bank of America Buys Merrill Lynch 
Creating Unique Financial Services Firm 

Combines leading global wealth management, capital 
marketii and advisory company with largest consumer 
and corporate bank in U.S. 


Latest News 

FullyfOIC, Insured Sweep _Now 
Available Th,rough_th.e Merrill 
Lynch Bank D epos it Program 


CHARLOTTE (September 15, 2008) Bank of America 
Corporation today announced it has agreed to acquire Merrill 
Lynch & Co., Inc. in a $50 billion all-stock transaction that 
creates a company unrivalled in its breadth of financial services 
and global reach. 

"Acquiring one of the premier wealth management, capital 
markets, and advisory companies is a great opportunity for our 
shareholders,” Bank of America Chairman and Chief Executive 
Officer Ken Lewis said. "Together, our companies are more 
valuable because of the synergies in our businesses." 

"Merrill Lynch ts a great global franchise and I look forward to 
working with Ken Lewis and our senior management teams to 
create what will be the leading financial institution m the world 
with the combination of these two firms," said John Thain, 
chairman and CEO of Merrill Lynch. 


Merrill .Lynch.Eun.d...MaDager 
Survey Fin ds Risk Appetite 
Returning as Aygrsipn to Banks 
Eases 

Bank of. America .Merrill. ,Lyn.ch 
H,i,res_Bry.an Weado.ck.as Head 
of Ame rica s Fixed Income 
Sal.es 

More news 


Under terms of the transaction. Sank of Amenca would 
exchange .8595 shares of Bank of America common stock for 
each Merrill Lynch common share. The price is 1.8 times stated 
tangible book value. 

Bank of America expects to achieve $7 billion in pre-tax expense 
savings, fully realized by 2012. The acquisition is expected to be 
accretive to earnings by 2010. 

The transaction is expected to close in the first quarter of 2009. 
It has been approved by directors of both companies and is 
subject to shareholder votes at both companies and standard 
regulatory approvals. 

Under the agreement, three directors of Memll Lynch will join 
the Bank of Amenca Board of Directors. 


The combined company would have leadership positions in retail 
brokerage and wealth management. By adding Merrill Lynch's 
more than 16,000 financial advisers, Bank of Amenca would 
have the largest brokerage in the world with more than 20,000 
advisers and $2.5 trillion in client assets. 

The combination brings global scale in investment management, 
including an approximately 50 percent ownership in BiackRock, 
which has $1.4 trillion in assets under management. Bank of 
America has $589 billion in assets under management. 

Adding Merrill Lynch both enhances current strengths at Bank of 
America and creates new ones, particularly outside of the United 
States. Merrill Lynch adds strengths in global debt underwriting, 
global equities and global merger and acquisition advice. 

After the acquisition. Bank of Amenca would be the number one 
underwriter of global high yield debt, the third largest 
underwriter of global equity and the ninth largest adviser on 
global mergers and acquisitions based on pro forma first half of 
2008 results. 


Bank of Amenca was advised by 3.C. Flowers 8i Co. LLC, Fox-Pitt 
Kelton Cochran Caronia Waller and Bank of Amenca Secunties. 


http://www.bankofamerica,com/merrill/index.cfm?template=press_release 


5/11/2009 
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It was represented by Wachtell, Upton, Rosen & Katz. Merrill 
Lynch was represented by Sheannan & Sterling. 

Bank of America 

Bank of America is one of the world's largest Unanciai 
institutions, serving indivklua! consumerrs, small and middle 
market businesses and large osrporations with a toll range of 
banking, investing, asset managenrtent and other financial and 
risk-management products and services. The company provides 
unmatched convenience in the United States, serving more than 
59 million consumer and small business relationships with more 
than 6,100 retail banking offices, more than 18,500 ATMs and 
award-winning online banking with more than 25 million active 
users. Bank of America offers industry leading support to more 
than 4 million small business owners through a suite of 
innovative, easy-to-use online products and services. The 
company serves clients in more than ISO countries and has 
relationships with 99 percent of the U.S. Fortune 500 companies 
and 83 percent of the Fortune Global 500. Bank of America 
Corporation stock (NYSE: BAC) is a component of the Dow Jones 
Industrial Average and is listed on the New York Stock 
Exchange. http;//www. bankofamerica.com/ 

Note: Bank of America Chief Executive Officer Ken Lewis, Chief 
Financial Officer Joe Price and Merrill Lynch Chief Executive 
Officer John Thain will hold a conference call 8 a.m. EDT on 
Monday, September 15 for investors. The presentation and 
supporting materials can be accessed on the Bank of America 
Investor Relations Web site at 

http;//investor,bankofamerica.com/. For a listen-only connection 
to the conference call, dial 877-585-6241 in the U.S. and 785- 
424-1734 from outside the U.S. The conference passcode is 
79795. 

Lewis and Thain will also host a press conference at 10 a.m. in 
the auditorium at Bank of America's New York City 
headquarters, One Bryant Park. A webcast will be available at 
http://investor.bankofamerica.com/ 

Merrill Lynch 

Merrill Lynch is one of the world’s leading wealth management, 
capital markets and advisory companies, with offices in 40 
countries and territories and total client assete of approximately 
$1.6 trillion. As an investment bank, it is a leading global trader 
and underwriter of securities and derivatives across a broad 
range of asset classes and serves as a strategic advisor to 
corporations, governments, institutions and individuals 
worldwide. Merrill Lynch owns approximately half of BlackRock, 
one of the world's largest publicly traded investment 
management companies with $1.4 trillion in assets under 
management at June 30, 2008. For more information on Merrill 
Lynch, please visit www.ml.com. 
www.bankofamerica.com 

Forward-Looking Statements 

This press release contains forward-looking statements, 
including statements about the financial conditions, results of 
operations and earnings outlook of Bank of America Corporation. 
The forward-looking statements involve certain risks and 
uncertainties. Factors that may cause actual results or earnings 
to differ materially from such forward-looking statements 
include, among others, the following: 1 ) projected business 
increases following process changes and oHier investments are 
lower than expected; 2) competitive pressure among financial 
services companies increases significantly; 3) general economic 
conditions are less favorable than expected; 4) political 
conditions including the threat of ftjture terrorist activity and 
related actions by the United States abroad may adversely affect 
the company's businesses and eojnomic conditions as a whole; 
5) changes in the interest rate environment and market liquidity 
reduce interest margins, impact tonding sources and effect the 
ability to originate and distritnite financial products in the 


http://www.bankofamerica.coni/merrill/index.cfm?template=pressrelease 


5/11/2009 
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primary and secondary maritets; 6) changes in foreign exchange 
rates increases exposure; 7) changes in market rates and pnces 
may adversely impact the value of financial products; B) 
legislation or regulatory envifx>nments, requirements or changes 
adversely affect the businesses in whi^ the company is 
engaged; 9) change in accounting stendards, rules or 
interpretations, 10) litigahon liabiliti^, including costs, 
expenses, settlements and judgm^ts, may adversely affect the 
company or ite businesses; 11) mergers and acquisitions and 
their integration into the oimpany; and 12) decisions to 
downsize, sell or close units or otherwise change the business 
mix of any of the company. Accordingly, readers are cautioned 
not to place undue reliance on forward-looking statements, 
which speak only as of the date on which they are made. Bank 
of America does not undertake to update forward-looking 
statements to reflect the impact of circumstances or events that 
arise after the date the forwart-looking statements are made. 
For further information regarding Bank of America Corporation, 
please read the Bank of America reports filed with the SEC and 
available at www.sec.gov. 

Additional Information About this Transaction 
In connection with the proposed merger, Bank of America will 
file with the SEC a Registration Statement on Fomi S-4 that will 
include a joint proxy statement of Bank of America and Merrill 
Lynch that also constitutes a prospectus of Bank of America. 

Bank of America and Merrill Lynch will mail tee joint proxy 
statement/prospectus to their respective stockholders. Bank of 
America and Merrill Lynch urge investors and security holders to 
read the joint proxy statement/prospectus regarding the 
proposed merger when it becomes available because it will 
contain important information. You may obtain copies of all 
documents filed with tee SEC regarding this transaction, free of 
charge, at the SEC's website (www.sec.gov). You may also 
obtain these documents, free of charge, from Bank of America's 
website (www.bankofamerica.com) under tee tab "About Bank of 
America" and then under the heading "Investor Relations" and 
then under the item "SEC Filings". You may also obtain these 
documents, free of charge, from Merrill Lynch’s website 
(WWW, mt.com) under the tab "Investor Relations" and then 
under the heading "SEC Filings." 

Proxy Solicitation 

Bank of America, Merrill Lynch and their respective directors, 
executive officers and certein other members of management 
and employees may be soliciting proxies from stockholders in 
favor of the merger. Information regarding tee persons who 
may, under the rules of the SEC, be considered participants in 
tee solicitation of tee stockholders in connection with the 
proposed merger will be set forth in the joint proxy 
statement/prospectus when it is filed with the SEC. You can find 
information about Bank of America's executive officers and 
directors in its definitive proxy statement filed with the SEC on 
March 19, 2008. You can find information about Merrill Lynch’s 
executive officers and directors in its definitive proxy statement 
filed with the SEC on March 14, 2008. You can obtain free copies 
of these documents from Bank of America and Merrill Lynch 
using the contact information above. 

Investors May Contact: 

Kevin Stitt, Bank of America, 1.704.386.5667 
Lee McEntire, Bank of America, 1.646.855.1183 
Leyla Pakzad, Bank of America, 1.704.386.2024 

Reporter May Contact: 

Robert Stickler, Bank of America, 1.646-855-1182 
Robert.Stickler@bankofamerica.com 


Privacy & Secunty • Bank of America Home . Memll Lynch 


Bank of America Corporation ("Bank of America") is a financial holding company that, through its subsidiaries and affiliated companies, 


http://www.bankofamerica.coiTi/merrill/index.cfin?template=press_release 
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provides banking and investment products and other finanoal services. 


Banking produrts are provided by Bank of America, N.A., MeriH Lynch Bank & Trust Co., FSB (including First Republic Bank) and Mernli 
Lynch Bank USA, Members FDIC. 


Banc of America Investment Services, Inc. and Merrill Lynch, Pierce, Fenner ft Smith Incorporated are wholly-owned subsidiaries 
of Bank of America Corporation, and are each registered broker-dealers and members of FINRA and SIPC. 

Investment products provided to their respective clients by Banc of Amenca Investment Services, Inc. and Mernli Lynch, Pierce, Fenner & 
Smith Incorporated. 


Are Not FDIC 

May Lose 

Are Not Bank 


insured 

Value 

Guaranteed 



Investing in securities involves risks, and there is always the potential of losing money when you invest in securities. 


Bank of Amenca, N.A. Member FDIC. Equal Housing Lender (S> 
©2009 Bank of America Corporation. Ail rights reserved. 


http://www.bankofamerica.coiii/merrill/mdex.cfm?template=press_release 
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Bankof America 


Newsroom 


Home • Locations • Contact Us - Help • Sign In 
Search { 


America's Newsroom Bank of America Earns $4 Billion in 2008 


See Bank of America's 

Lending & Investing Fourth-Quarter Net Loss of $1.79 Billion 

Initiative Report 

Are You a Journalist? Extends $115 Biliion in New Credit in Fourth Quarter 


Press Kits 
Press Releases 
Prime Rate Information 
Speeches 

Visit Bank of America’s 
Heritage Center 

Visit Bank of America’s 
Newsroom in Spanish 


$15.31 Billion Fourth-Quarter Net Loss at Merrill Lynch 

U.S. Invests $20 Billion in Bank of America; Also Provides Insurance for $118 
Billion in Exposure 

Quarterly Dividend Reduced to $.01 

CHARLOTTE, N.C., Jan. 16 /PRNewswire-FirstCall/ -- Bank of America Corporation today 
reported fuli-year 2008 profit of $4.01 billion compared with net income of $14.98 billion a 
year earlier. 


(Logo; http;//www.newscom.com/cgi-bin/prnh/20050720/CLW086LOGO-b ) 


Earnings after preferred dividends and available to common shareholders were $2.56 billion, 
or $0.55 per diluted share, down from $14.80 biHion, or $3.30 per share. 


In the fourth quarter of 2008, the company had a net toss of $1.79 billion compared with 
net income of $268 million a year earlier. The net loss applicable to common shareholders 
was $2.39 billion, or $0.48 per diluted share, down from net income of $215 million, or 
$0.05 per share, in the same period in 2007. Results include Countrywide Financial, which 
Bank of America purchased on July 1, but not Merrill Lynch & Co., Inc., which was acquired 
on January 1, 2009. 


Fourth quarter results were driven by escalating credit costs, including additions to 
reserves, and significant writedowns and trading losses in the capital markets businesses. 
These actions reflect the deepening economic recession and extremely challenging financial 
environment, both of which significantly intensified in the last three months of 2008. 


Global Consumer and Small Business Banking and Global Wealth and Investment 
Management were profitable, paced by Bank of America's successful and expanding deposit 
business, Negative results in Capital Markets and Advisory Services masked the profitability 
in Business Lending and Treasury Services within Global Corporate and Investment Banking. 


Bank of America ended 2008 with a Tier 1 capital ratio of 9.15 percent. 


Merrill Lynch preliminary results indicate a fourth-quarter net loss of $15.31 billion, or $9.62 
per diluted share, dnven by severe capital markets dislocations. (See the Transition Update 
section of this news release and supplemental earnings information provided on 
http://investor.bankofarnerica.com for further details.) 

In view of the continuing severe conditions in the markets and economy, the U.S, 
government agreed to assist in the Merrill acquisition by making a further investment in 
Bank of America of $20 billion in preferred stock carrying an 8 percent dividend rate. 


In addition, the government has agreed to provide protection against further tosses on $118 
billion in selected capital markets exposure, primarily from the former Merrill Lynch 
portfolio, Under the agreement. Bank of America would cover the first $10 billion in losses 
and the government would cover 90 percent of any subsequent losses. Bank of America 
would pay a premium of 3.4 percent of those assets for this program. 

On a pro forma basis, this additional capital would boost the company's Tier 1 capital ratio 
to approximately 10.70 percent. 
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In light of continuing severe eccmomtc and financial market conditions, the Bank of America 
Board of Directors has declared a firet-quarter dividend of $.01 per share payable March 27, 
2009 to shareholders of recort as of March 6, 2009. 

Combined, these actions strengttien Bank of America and will allow the company to continue 
business levels that both support the U.S. economy and create future value for 
shareholders. 

Bank of America extended more than $115 billion in new credit in the fourth quarter. It is 
increasing staff in its mortgage unit to meet a surge in demand that began late in December 
as mortgage rates fell. The company continues to prudently extend credit to commercial 
and consumer borrowers thrcMjghout its product line. 

Customer Highlights 

— Of the more than $115 billion in new credit extended during the quarter, about $49 billion 
was in commercial non-real estate; $45 biilion was in mortgages; nearly $8 billion was in 
domestic card and unsecured consumer loans; nearly $7 biilion was in commercial real 
estate; more than $5 billion was in home equity products; and approximately $2 billion was 
in consumer Dealer Financial Services. 

" During the fourth quarter. Small Business Banking extended nearly $1 billion in new 
credit to over 47,000 new customers. 

— Mortgages made to low- and moderate-income borrowers and areas totaled $11.3 billion 
in the fourth quarter, serving more than 77,000 borrowers. 


" To help homeowners avoid foreclosure. Bank of America and Countrywide modified 
approximately 230,000 home loans during 2008. This year the company embailced on a 
loan modification program projected to modify over $100 billion in loans to help keep up to 
630,000 borrowers in their homes. The centerpiece of the program is a proactive loan 
modification process to provide relief to eligible borrowers who are seriously delinquent or 
are likely to become seriously delinquent as a result of loan features, such as rate resets or 
payment recasts. In some instances, innovative new approaches will be employed to include 
automatic streamlined loan modifications across certain classes of borrowers. The program 
utilizes an affordability equation to qualify borrowers for loan modifications at a targeted 
first year mortgage debt to income ratio of 34 percent. 

- The company established a lending initiative group: senior officers meeting with the chief 
executive every week to evaluate how much Bank of America is lending, to whom, and what 
more can be done while remaining prudent and responsible. The company will report 
findings monthly. 

Fourth Quarter 2008 Financial Sununary 


Revenue and Expense 

Revenue net of interest expense on a fully taxable-equivalent basis rose 19 percent to 
$15.98 billion from $13.45 billion a year earlier. 

Net interest income on a fully taxable-equivalent basis rose 37 percent to $13.41 billion 
from $9.82 billion in the fourth quarter of 2007 on higher market-based income, the 
favorable rate environment, loan growth and the acquisition of Countrywide. The net 
interest yield improved 70 basts points to 3.31 percent. 


Noninterest income declined 29 percent to $2,57 billion from $3.64 billion a year earlier. 
Mortgage banking income, gains on sales of debt securities, insurance premiums and 
service charges increased. The increases were more than offset by sales and trading losses 
in the Capital Markets and Advisory Services business. 

Noninterest expense rose 5 percent to $10.95 billion from a year earlier mainly because of 
the addition of Countrywide, which was partially offset by lower personnel costs. Pretax 
merger and restructuring charges related to acquisitions were $306 million compared with 
$140 million a year earlier. Given the capital markets disruptions, the company's efficiency 
ratio remains above normal levels. 

Credit Quality 
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Credit quality deteriorated further during the quarter as the recession worsened. Consumer 
continued to experience high levels of stress from declining home prices, rising 
unemployment and tighter cr«fit condttlons. These factors led to higher losses and an 
increase in delinquencies in ail consumer portfolios. 

Declining home values, a slowdown in consumer spending and continued turmoil in the 
global financial markets negatively impacted the commercial portfolios. Commercial losses 
increased during the quarter driven by higher broad-based losses in the non-real estate 
domestic portfolios, the homebuilder portfolio, and several large defaults by foreign financial 
services borrowers. 

Nonperforming assets were $18.23 billion or 1.96 percent of total loans, leases and 
foreclosed properties, compared with $13.58 billion, or 1.45 percent, at September 30 and 
$5.95 biJiion, or 0.68 percent, at December 31, 2007. 

Total managed net losses were $7.40 billion, or 2.84 percent, of total average managed 
loans and leases compared with $6.11 billion, or 2.32 percent, in the third quarter and 
$3.28 billion, or 1.34 percent, in the fourth quarter of 2007. 

Net charge-offs were $5.54 billion, or 2.36 percent of total average loans and leases 
compared with $4.36 billion, or 1.84 percent, in the Uiird quarter and $1.99 billion, or 0.91 
percent, in the fourth quarter of 2007. 

The provision for credit losses was $8.54 billion, up from $6.45 billion in the third quarter 
and $3.31 billion in the fourth quarter of 2007, The company added $2.99 billion to the 
allowance for loan and lease losses during the quarter. The additions were across most 
consumer portfolios reflecting economic stress on consumers. Reserves were also increased 
on commercial portfolios. 

Capita! Management 

Total shareholders' equity was $177.05 billion at December 31. Period-end assets were 
$1.82 trillion, The Tier 1 capital ratio was 9.15 percent, up from 7.55 percent at September 
30, 2008. The Tier 1 ratio was 6.87 percent a year earlier. 

Bank of America issued 455 million common shares for $9.88 billion, $15 billion of preferred 
stock issued to the U.S. Department of the Treasury and did not repurchase any shares in 
the period. Period-end common shares issued and outstanding were 5.02 billion for the 
fourth quarter of 2008, 4.56 billion for the third quarter of 2008 and 4.44 billion in the year- 
ago quarter. The company paid a cash dividend of $0.32 per common share and recorded 
$472 million in preferred dividends during the quarter. An additional $131 million of 
preferred dividends were deducted in the calculation of net income applicable to common 
shareholders. 

In January 2009, an additional $10 billion of preferred stock (part of the original $25 billion 
assigned to Bank of America and Merrill Lynch) was issued to the U.S. Department of the 
Treasury as part of the Troubled Asset Relief Program (TARP). The company also issued 
approximately 1.4 billion shares of common stock associated with the acquisition of Merrill 
Lynch. 

Full-Year 2008 Financial Summary 
Revenue and Expense 

Revenue on a fully taxable-equivalent basis increased 8 percent to $73.98 billion from 
$68.58 billion a year earlier. 


Net interest income on a ftjily taxable-equivalent basis increased to $46.55 billion from 
$36.19 billion in 2007 on higher market-based income, consumer and commercial loan 
growth, the favorable rate environment and tfie addition of Countrywide and LaSalle. The 
net interest yield widened 38 basis points to 2.98 percent reflecting the more favorable 
interest rate environment and product mix. 

Noninterest income fell 15 percent to $27.42 biiiion from $32.39 billion in 2007. Writedowns 
in the wake of market disruptions of $10.47 billion reduced results. Higher mortgage 
banking income, service charges and insurance premiums along with an increase in gains on 
sales of debt securities partially offset the decline. 
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Noninterest expense increased 11 pwcent to $41.53 billion from $37.52 billion a year ago 
mainly due to the addition of Countrywide. The increase was partially offset by lower 
incentive compensation. Given tte capital markets disruptions, the company's efficiency 
ratio remains above normal levels. 


Credit Quality 

Provision expense increas«J $18.44 billion to $26.83 billion in 2008 because of higher net 
charge- 0 % and additions to the reserve. The majority of the reserve additions were in the 
consumer and small busir>ess portfolios as the housing markets weakened and the economy 
slowed. Reserves on commercial portfolios were increased as the homebuilder and 
commercial domestic portfolios within Global Corporate and Investment Banking 
deteriorated. 

Total managed net losses were $22.90 billion during 2008, or 2.27 percent of total average 
managed loans and leases, compared with $11.25 billion or 1.29 percent during the prior 
year. Net chargc'Offs totaled $16.23 billion, or 1.79 percent of average loans and leases, 
compared with $6.48 billion, or 0.84 percent in 2007. Portfolios directly tied to housing, 
including home equity, residential mortgage and homebuilders drove a significant portion of 
the increase. The weaker economy also drove higher levels of net losses across the Card 
Services portfolios as well as the commercial portfolios. 

Capital Management 

For 2008, Bank of America recorded $10.26 billion in dividends to common shareholders 
and $1.32 billion to preferred shareholders. The company also issued approximately 580 
million common shares, including 455 million during the fourth quarter and 107 million 
related to the Countrywide acquisition. In addition, Bank of America obtained nearly $35 
billion in additional capital in connection with preferred stock issuances throughout the year. 

2008 Business Segment Results 


Global Consumer and Small Business Banking(l) 


(Dollars in millions) 

2008 

2007 

Total managed revenue, 
net of interest expense(2) 

$58,344 

$47,855 

Provision for credit 

lossesO) 

26,841 

12,920 

Moninterest expense 

24,937 

20,349 

Met income 

4,234 

9,362 

Efficiency racio(2) 

42.74% 

42.52% 

Return on average equity 

5.78 

14.81 

Managed loans (4) 

$350,264 

$294,030 

Deposits (4) 

370,961 

330,661 

Period ending deposits 

At 12/31/08 
$393,165 

At 12/31/07 
$346, 908 


1 Results shown on a managed basis. Managed basis assumes that loans that have been 
securitized were not sold and presents earnings on these loans in a manner similar to the 
way loans that have not been sold (i.e., held loans) are presented. For more information 
and detailed reconciliation, please refer to the data pages supplied witti this Press Release. 

2 Fully taxable-equivalent basis 

3 Represents provision for credit losses on held loans combined with realized credit losses 
associated with the securitized loan portfolio 

4 Balances averaged for period 

Global Consumer and Small Business Banking net income declined from a year ago as credit 
costs more than doubled. Expenses rose mostly on the addition of Countrywide. 

Managed net revenue rose 22 percent due to the Countrywide acquisition and organic loan 
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and deposit growth. 

The provision for credit losses increased by $13.92 billion to $26.84 billion. Net losses 
increased $8.38 billion to $19.18 billion as housing market deterioration and weak economic 
conditions impacted most ojnsumer portfolios. Loan loss reserve additions related to 
deterioration and increased delinqu^Ktes contributed to higher credit costs. 

- Deposite and Student Lending net income increased by 9 percent to $6.21 billion, while 
net revenue increased 10 percent to $20.65 billion as net interest income, service charges 
and debit card income ail showed strong growth. 

-- Card Services net income fell 85 percent to $521 million as credit costs rose. Managed 
net revenue grew 12 percent to $28.43 billion as higher average loan balances increased 
net interest income. 


-- Mortgage, Home Equity and Insurance Services reported a net loss of $2.50 billion as 
home equity credit costs rose. Higher noninterest expense was offset by increases in 
moitgage banking inctKne, net interest income and insurance premiums. Expense and 
revenue increases are due to the addition of Countrywide. 


Fourth-quarter net income for Global Consumer and Small Business Banking declined 56 
percent to $835 million from a year earlier. The provision for credit losses rose 77 percent 
as the economy weakened, and expenses rose 28 percent due to the addition of 
Countrywide, Net revenue increased 26 percent to $15.91 billion on higher net interest 
income, mortgage banking income and insurance premiums related to the addition of 
Countrywide and organic loan and deposit growth. 


Global Corporate and Investment Banking 


(Dollars in millions) 2008 

Total revenue, net of 

interest expensed) 313,440 

Provision for credit 

losses 3,080 

Noninterest expense 10,391 


2007 

313,651 

656 

12,198 


Net income (loss) 


(14) 


510 


Efficiency ratio(l) 77.24% 

Return on average equity (0.02) 


89.36% 


1.12 


Loans and leases (2) $337,352 
Trading-related assets (2) 341,544 
Deposit8(2) 239,097 


3274,725 

362,195 

219,891 


1 Fully taxable-equivalent basis 

2 Balances averaged for period 


Global Corporate and Investment Banking had a net loss of $14 million on significant 
writedowns, higher credit costs and lower net revenue. A 48 percent increase in net interest 
income and higher service charges and investment banking income were more than ohset 
by market disruption charges of $10.47 billion, which were $6.45 billion a year earlier. 
Included in those charges were CDO-related writedowns of $4.78 billion, down from $5.65 
billion during 2007, and leveraged loan writedowns of $1.08 billion, compared with $196 
million a year earlier. 

The provision for credit losses increased $2.42 billion to $3.08 billion. Net charge-offe rose 
from low 2007 levels and with the exception of homebuilders were across a broad range of 
borrowere and industries. Reserves were increased due to deterioration in the homebuilder, 
commercial domestic and dealer-related portfolios. 

— Business Lending net income decreased 14 percent to $1.72 billion as strong revenue 
growth and lower expenses were offset by higher credit costs. Net revenue increased 29 
percent to $7.82 billion on organic and merger- related average loan growth of more than 
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$62 billion. 

-- Capita! Markets and Advisory Services recorded a net loss of $4.95 billion compared with 
a net loss of $3.39 billion a year earlier. Net revenue losses of $3.02 billion were lower 
compared with net revenue of $549 mtliton a year earlier, driven by writedowns associated 
with credit-related positions including CDO-related investments and auction rate securities. 

- Treasury Services net income increased 28 percent to $2.73 billion as net revenue grew 
10 percent to $7.78 billion. Net revenue increased as favorable pricing and increased 
volume drove deposits and servi<» charges higher. Both revenue and expenses were 
favorably impacted by the Visa IPO. 

Global Corporate and Investment Banking reported a net loss of $2.44 billion for the 
quarter, compared with a net loss of $2.77 billion last year. The net loss narrowed on lower 
market disruption losses, higher net interest income due to lower short term rates, wider 
spreads and increased customer balances, and investment banking income, offset by higher 
credit costs. 

Capital Markets and Advisory Services had negative net revenue of $4.64 billion in the 
period. 

Maritet disruption-related impacts of $4.61 billion in the quarter include: 

” Total CDO-related losses of $1.72 billion. 

— Writedowns of commercial mortgage-backed securities and related transactions of $853 
million. 

-- Leveraged lending-related writedowns of $429 million. 

-- Writedowns on auction rate securities of $353 million. 


Global Wealth and Investment Management 


(Dollars in millions) 

2008 

2007 

Total revenue, net of 
interest expensed) 

$7,795 

$7,553 

Provision for credit 
losses 

664 

14 

Moninterest expense 

4,904 

4,430 

Net income 

1,416 

1,960 

Efficiency ratio(l) 

62.99% 

59.31? 

Return on average equity 

12,11 

19.83 

Loans (2) 

$87,591 

$73,473 

Deposits (2) 

159,525 

124,871 

(in billions) 

At 12/31/08 

At 12/31/07 

Assets under management 

$524.0 

S643.5 


1 Fully taxable-equivalent basis 

2 Balances averaged for period 


Net income declined 28 percent to $1.42 billion as support for certain cash funds increased 
and credit costs rose. 

Net revenue increased 3 percent from the 2007 addition of U.S. Trust and LaSalle and 
organic loan and deposit growth. The increase was offset by support to certain cash funds, 
writedowns related to auction rate securities and weaker equity markets. 

The provision for credit losses increased $650 miliion to $664 million as a result of additions 
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to the reserve and higher net charge-offe reflecting housing market deterioration and the 
slowing economy, 

— U.S. Trust, Bank of America Wvate Wealth Management net income declined 2 percent to 
$460 million. Net revenue rose 14 f«rcent to $2.65 billion due to the addition of U.S. Trust 
and LaSalle, partially offset by the weaker equrty markets. 

— Columbia Management reported a net loss of $459 million compared with net income of 
$21 million a year ago mamiy due to an additronai $72S million in support provided to 
certain cash funds and weaker equity markets. 

— Premier Banking and Investments net income fell 54 percent to $584 million as credit 
costs increased by $534 million on higher home equity loan losses. Net revenue decreased 
15 percent to $3.20 billion on lower net interest income as spread compression dnven by 
deposit mix and competitive deposit pricing more than offset deposit growth. 

Fourth -quarter net inc<wne for Global Wealth and Investment Management increased 65 
percent to $511 million compared with a year earlier due to higher net revenue and lower 
expenses. Net revenue increased 12 percent to $1.98 billion as higher net interest income 
driven by growth in loans and deposits was partially offset by weaker equity markets. 
Expenses declined 2 percent on lower incentive compensation. 

All Other(l) 


(Dollars in millions) 2008 2007 

Total revenue net of 

interest expen3e(2) _ S{5,593) S(477) 

Provision for credit 

lossesO) (3, 760) (5,207) 

Merger and restructuring 

charges 935 410 

All other noninterest 

expense 372 87 

Net income (loss) (1,628) 3,150 

Loans and leases(4> §135,671 5133,926 


1 All Other consists primarily of equity investments, the residential mortgage portfolio 
associated with asset and liability management activities, the residual impact of the cost 
allocation processes, merger and restructuring charges, intersegment eliminations, and the 
results of certain consumer finance, investment management end commercial lending 
businesses that are being liquidated. All Other also includes the offsetting securitizabon 
impact to present Card Services on a managed basis. Our view of Global Consumer and 
Small Business Banking operations are also shown on a managed basis. For more 
information and detailed reconciliation, please refer to the data pages supplied with this 
Press Release. 

2 Fully taxable-equivalent basis 

3 Represents the provision for credit losses in All Other combined with the GCSBB 
securitization offset. 

4 Balances averaged for period 

All Other had a net loss of $1.63 billion for 2008 compared with net income of $3.15 billion 
a year earlier. For the fourth quarter, the net loss of $693 million compared with net income 
of $830 million a year earlier. The declines are attributable to lower equity investment 
income, higher credit costs and increased merger and restructuring charges, which more 
than offset gains on the sales of debt securities. Results were also adversely impacted by 
the absence of earnings due to the sale of certain businesses and foreign operations during 
2007. Credit costs rose, primarily in the residential mortgage portfolio due to deterioration 
in the housing maricets and the impacts of a slowing economy. 

Transition Update 

(Merrill Lynch results are not part of Bank of America fourth-quarter or full-year 2008 
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results) 

Merrill Lynch was acquired on January 1, 2009 creating a premier financial services 
franchise with significantly enhan^d wealth management, investment banking and 
international capabilities. 

Merrill lynch preliminary results indicate a fourth-quarter net loss of $15.31 billion, or $9.62 
per diluted share, driven by severe capital markets dislocations. 

Merrill Lynch's Global Wealth Management division generated $2.6 billion in net revenue in 
the period as fees held up well in the declining markets. The strongest performance came 
from the U.S. Advisory portion of the business. Retention of financial advisors remains 
consistent with historical trends. 

Significant negative fourth-quarter items for Merrill Lynch include; 

— Credit valuation adjustments related to monoline financial guarantor exposures of $3.22 
billion. 

— Goodwill impairments $2.31 billion. 

Leveraged loan writedowns of $1.92 billion. 

— $1.16 billion in the U.S. Bank Investment Securities Portfolio writedowns. 

" Commercial real estate writedowns of $1.13 biflion. 

The LaSalle transition reached a significant milestone in the quarter with successful systems 
conversions, marking the completion of the integration. In addition, cost savings exceeded 
original projections. 

The integration of Countrywide is on track and expected to reach targeted cost savings, 
which are currently expected to be around $900 million after-tax and are expected to be 
fully realized by 2011. 

Note; Chief Executive Officer Kenneth D. Lewis and Chief Financial Officer Joe L, Price will 
discuss fourth-quarter 2008 results in a conference call at 7 a.m. (Eastern Time) today. The 
presentation and supporting materials can be accessed on the Bank of America Investor 
Relations Web site at http://investor.bankofamerica.com. For a listen-only connection to the 
conference calf, dial 877.58S.6241 (domestic) or 785.424.1732 (International) and the 
conference ID; 79795. 

Bank of America 

Bank of America is one of the world's largest financial institutions, serving individual 
consumers, small and middle market businesses and large corporations with a full range of 
banking, investing, asset management and other financial and risk-management products 
and services. The company provides unmatched convenience in the United States, serving 
more than 59 million consumer and small business relationships with more than 6,100 retail 
banking offices, nearly 18,700 ATMs and award-winning online banking with nearly 29 
million active users. Following the acquisition of Merrill Lynch on January 1, 2009, Bank of 
America is among the world's leading wealth management companies and is a global leader 
in corporate and investment banking and trading across a broad range of asset classes 
serving corporations, governments, institutions and individuals around the world. Bank of 
America offers industry-leading support to more than 4 million small business owners 
through a suite of innovative, easy-to-use online products and services. The company 
serves clients in more than 40 countries. Bank of America Corporation stock is a component 
of the Dow Jones Industrial Average and is listed on the New York Stock Exchange. 

Forward-Looking Statements 

Bank of America may make forward-iooking statements, including, for example, statements 
about management expectations and intendons regarding our future financial results, 
integration plans and cost savings, growth opportunities, business outlook, loan and deposit 
growth, mortgage production, credit losses, and other similar matters. These forward- 
looking Statements are not historical facts, but instead represent Bank of America's current 
expectations, intentions or forecasts of future events, circumstances or results. These 
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statements are not guarantees of future faults or performance and involve certain risks, 
uncertainties and assumptior»s that are difficult to predict and often are beyond Bank of 
America’s control. Actual outcomes and results may differ materially from those expressed 
in, or implied by, any of these fWTward-tooking statements. 

You should not place undue reliance on any forward-looking statement and should consider 
the following possible events or factors that could cause results or performance to differ 
materially from those expressed in the forward-looking statements: negative economic 
conditions; changes in interest rates and market liquidity; changes In foreign exchange 
rates; adverse movements and voiatifity in debt and equity capital markets; changes in 
market rates and prices, which may adversely impact the value of financial products and 
instruments; estimates of fair value of assets and liabilities; legislative and regulatory 
actions in the United States and internationally; liabiiities resulting from litigation and 
regulatory investigations; changes in domestic or foreign tax laws, rules and regulations and 
governmental interpretations thereof; monetary and fiscal policies and regulations; changes 
in accounting standards, rules and interpretations; increased competition; the ability to 
grow Bank of America’s core businesses; the ability to develop and introduce new banking- 
related products, services and enhancements; mergers and acquisitions and their 
integration; decisions to downsize, sell or close units or otherwise change Bank of America's 
business mix; management's ability to identify and manage these and other risks; and the 
other risk factors discussed In Bank of America's Annual Report on Form 10-K for 2007, 
Quarterly Report on Form 10-Q for the quarter ended September 30, 2008, and in any of 
Bank of America's other subsequent SEC filings. 

Forward-looking statements speak only as of the date they are made, and Bank of America 
undertakes no obligation to update any forward-looking statement to reflect the impact of 
circumstances or events that arise after the date the forward-looking statement was made. 


http: //WWW. bankofamerica .com 
Investors May Contact: 

Kevin Stitt, Bank of America, 1.704.3S6.S667 
Lee McEntire, Bank of America, 1.704.388.6780 
Grace Yoon, Bank of America, 1.212.449.7323 

Reporters May Contact: 

Scott Silvestri, Bank of America, 1.980.388.9921 
scott.silvestri0bankofamerica.com 


Bank of America Corporation and Subsidiaries 
Selected Financial Data 

(Dollars in millions, except per share data? shares in thousands) 


Summary Income 
Statement 

Nat interest income 
Total noninterest 
income 

Total revenue, net of 
interest expense 
Provision for credit 
losses 

Noninterest expense, 
before merger and 
restructuring charges 
Merger and 

restructuring charges 
Income (loss) before 
income taxes 
Income tax expense 
(benefit) 

Net income (loss) 
Preferred stock 
dividends 
Net income (loss) 
applicable to common 
shareholders 


Three Months Ended 
December 31 
2008 2007 

$13,106 $9,165 

2,574 3,639 

15,680 12,804 

8,535 3,310 

10,641 10.269 

306 140 

(3,802) (915) 

(2,013) (1,183) 

$(1,789) $268 

603 53 

$(2,392) $215 


Year Ended December 31 
2008 2007 

$45,360 $34,441 

27,422 32,392 

72,782 66,833 

26,825 8,385 

40,594 37,114 

935 410 

4,428 20,924 

420 5,942 

$4,003 $14,982 

1,452 182 

$2,556 $14,800 


Earnings (loss) per 

common share $(0.48) $0.05 $0.56 S3. 35 

Diluted earnings 
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{loss) per conoRon 
share {1) . 


Performance Ratios 


Return on average 
assets 

Return on average 
common shareholders' 
equity 


Credit Quality 


Total net charge-offs 

Annualized net charge- 
offs as a % of 
average loans and 
leases outstanding 
( 2 ) 

Provision for credit 
losses 

Total consumer credit 
card managed net 
losses 

Total consumer credit 
card managed net 
losses as a % of 
average managed 
credit card 
receivables 


Total nonperfotming 
assets 

Nonperforming assets 
as a % of total 
loans, leases and 
foreclosed properties 
( 2 ) 

Allowance for loan and 
lease losses 

Allowance for loan and 
lease losses as a % 
of total loans and 
leases (2) 


Capital Management 

Risk-based capital 
ratios: 

Tier 1 

Total 

Tangible equity ratio 
(3) 

Tangible common equity 
ratio (4) 

Period-end coiraion 
shares issued and 


(0.48) 0.05 


Three Months Ended 
December 31 
2008 2007 

(0.37)% 0.06 % 

(6.68) 0.60 

Three Months Ended 
December 31 
2008 2007 

$5,541 $1,905 

2.36 % 0.91 % 

S8,53S $3,310 

3,263 2,138 

7.16 % 4.75 % 

December 31 
2008 2007 

$18,232 $5,948 

1.96 % 0.68 % 

$23,071 $11,588 

2.49 % 1.33 % 

December 31 
2008 2007 

9.15 S 6.87 % 

13.00 11.02 

5.01 3,62 

2.83 3.35 


0.55 3.30 


Year Ended December 31 
2008 2007 

$910,878 $776,154 

250,551 186,466 

1,562,729 1,390,192 

1,843,979 1,602,073 

831,144 717,182 

164,831 136,662 

141,638 133,555 


Year Ended December 31 
2008 2007 

0.22 % 0.94 % 


1.80 11.09 


Year Ended December 31 
2008 2007 

$16,231 $6,480 


1.79 % 0.84 % 

$26,825 $8,385 


11,382 8,214 


6.18 % 4.79 % 


Summary Average 
Balance Sheet 

Total loans and leases 
Debt securities 
Total earning assets 
Total assets 
Total deposits 
Shareholders ' equity 
Common shareholders’ 
equity 


Three Months Ended 
December 31 
2008 2007 

$941,563 $868,119 

280,942 206,873 

1,616,673 1,502,998 

1.948,854 1,742,467 

892,141 781,625 

176,566 144,924 

142,535 141,085 
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outstanding 

5,017,436 

4,437,885 




Three 

Months Ended 




Deceituier 31 

Year Ended 

December 31 


2008 

2007 

2008 

2007 

Shares issued 

455,381 

3,730 

579,551 

53,464 

Shares repurchased 
Average common shares 

~ 

(2,700) 

■ 

(73,730) 

issued and 





outstanding 

Average diluted common 

4,957,049 

4, 421. 554 

4,592,085 

4, 423,579 

shares issued and 
outstanding (1) 

4,957,049 

4,470,108 

4, 612, 491 

4,480,254 

Dividends paid per 





common share 

$0.32 

$0.64 

$2.24 

$2.40 

Summary Ending Balance 





Sheet 

December 31 




2008 

2007 



Total loans and leases 

$931,446 

$876, 344 



Total debt securities 

277,589 

214, 056 



Total earning assets 

1,536,198 

1,463,570 



Total assets 

1,817,943 

1,715,746 



Total deposits 

Total shareholders ' 

882,997 

805,177 



equity 

Common shareholders ' 

177,052 

146,803 



equity 

Book value per share 

139,351 

142,394 



of common stock 

$27.77 

$32.09 




(1) Due to the net loss for the three months ended December 31, 2008, the impact of 
antidilutive equity instruments have been excluded from diluted earnings per share and 
average diluted common shares. 

(2) Ratios do not include loans measured at fair value m accordance with SPAS 159 at and 
for the three months and year ended Oeamber 31, 2008 and 2007. 

(3) Tangible equity ratio equals shareholders' equity less goodwill and intangible assets 
divided by total assets less goodwill and intangible assets. 

(4) Tangible common equity ratio equals common shareholders' equity less goodwill and 
intangible assets divided by total assets less goodwill and intangible assets. 

Certain prior period amounts have been reclassified to conform to current period 
presentation. 

Information for periods beginning luly 1, 2008 includes the Countrywide acquisition; pnor 
periods have not been restated. This information is preliminary and based on company data 
available at the time of the presentation. 


Bank of i^erica Corporation and Subsidiarrea 
Business Segment Results 
(Dollars in raillions) 


Global Consumer and Small 
Business Banking (I) 

Total revenue, net of 
interest expense (2) 
Provision for credit 
losses (3) 

Noninterest expense 
Net income 

Efficiency ratio (2) 
Return on average equity 
Average - total loans and 
leases 

Average - total deposits 


Three Months Ended 
December 31 
2008 2007 

$15,911 $12,621 

7,584 4,287 

7,145 5,572 

835 1,899 

44.91 % 44.15 % 

4.13 11.23 

$364,114 $317,629 

396,49? 342,926 


Year Ended December 31 
2008 2007 

$58,344 $47,855 

26,841 12,920 

24,937 20,349 

4,234 9,362 

42.74 % 42.52 % 

5.76 14.81 

$350,264 $294,030 

370,961 330,661 
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Deposits and Student 
Lending 

Total revenue, net of 


interest expense (2) 

$5,364 

54,843 

$20,649 

$18,851 

Net income 

1,753 

1,536 

6,210 

5,713 

Card Services (1) 

Total revenue, net of 
interest expense (2) 

7,316 

6,590 

28,433 

25, 315 

Net income (loss) 

(204) 

498 

521 

3, 590 

Mortgage, Horae Equity and 
Insurance Services 

Total revenue, net of 
interest expense (2) 

3,231 

1,18B 

9,262 

3,689 

Net income (loss) 

(714) 

(135) 

(2.497) 

59 


Global Corporate and 
Investment Banking 

Three Months Ended 
December 31 

Year Ended 

December 31 


2008 

2007 

2008 

2007 

Total revenue, net of 
interest expense (2) 

$(265) 

$(695) 

$13,440 

$13,651 

Provision for credit 
losses 

1, 415 

274 

3,080 

658 

Noninterest expense 

2,229 

3,453 

10,381 

12,198 

Net income (loss) 

(2,442) 

(2.771) 

(14) 

510 

Efficiency ratio (2) 

n/m 

n/ra 

77.24 % 

89.36 % 

Return on average equity 

(14.24)% 

(20.53)% 

(0.02) 

1.12 

Average - total loans and 
leases 

$343,379 

$327,622 

$337,352 

$274,725 

Average - total deposits 

249,301 

235,730 

239,097 

219,891 

Business Lending 

Total revenue, net of 
interest expense (2) 

$2,226 

$1,901 

$7,823 

$6,085 

Net income 

301 

608 

1,722 

2,000 

Capital Markets and 
Advisory Services 

Total revenue, net of 
interest expense (2) 

(4,639) 

(4,489) 

(3,018) 

549 

Net income (loss) 

(3,615) 

(3,782) 

(4,948) 

(3,385) 

Treasury Services 

Total revenue, net of 
interest expense (2) 

1,916 

1,890 

7,784 

7,104 

Net income 

756 

488 

2,732 

2,136 


Global Wealth and 
Investment Management 

Three Months Ended 
December 31 

Year Ended 

December 31 


2008 

2007 

2008 

2007 

Total revenue, net of 
interest expense (2) 

$1,984 

$1,768 

$7,785 

$7,553 

Provision for credit 
losses 

152 

34 

664 

14 

Noninterest expense 

1,068 

1,297 

4,904 

4,480 

Net income 

511 

310 

1,416 

1,960 

Efficiency ratio (2) 

53.77 % 

73.34 % 

62.99 1 

59,31 % 

Return on average equity 

17.32 

10.85 

12.11 

19.83 

Average - total loans and 
leases 

$80,874 

$82^816 

$87,591 

$73,473 

Average - total deposits 

171,340 

138,163 

159,525 

124,871 

O.S. Trust (4) 

Total revenue, net of 
interest expense (2) 

$640 

$700 

$2,650 

$2,320 

Net income 

121 

124 

460 

470 

Columbia Management 

Total revenue, net of 
interest expense (2) 

88 

20 

391 

1,076 

Net income (loss) 

(64) 

(175) 

(459) 

21 

Premier Banking and 
Investments 

Total revenue, net of 
interest expense (2) 

776 

932 

3,201 

3,749 

Net income 

201 

292 

584 

1,267 
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Ail Other (1) 


Total revenue, net of 
interest expense (2) 
Provision for credit 
losses (5) 
Noninterest expense 
Net income 


Three Months Ended 
December 31 


Year Ended December 31 
2008 2007 

S(5,593) S(477) 


(616) (1,285) 
505 97 
(693) 830 


(3,760) (5,207) 
1,307 997 
(1,628) 3,150 


Average 

leases 

Average 


total loans and 

145, 196 

total deposits 75,003 


140,052 

64,806 


135, 671 
61,561 


133, 926 
41,759 


(1) Global Consumer and Small Business Banking is presented on a managed basis, 
specifically Card Services, with a corresponding offset recorded in All Other. 


(2) Fully taxable-equivalent (FTE) basis. FTE basis is a performance measure used by 
management in operating the business that management believes provides investors with a 
more accurate picture of the interest margin for comparative purposes. 


(3) Represents provision for credit losses on held loans combined with realized credit losses 
associated with the securitized loan portfolio. 


(4) In July 2007, the operations of the acquired U.S. Trust Corporation were combined with 
the former Private Bank to create U.S. Trust, Bank of America Private Wealth Management. 
The results of the combined business were reported for periods beginning on July 1, 2007. 
Prior to July I, 2007, the results solely reflect that of the former Private Bank. 


(5) Represents provision for credit losses in All Other combined with the Global Consumer 
and Small Business Banking securibzation offset. 

Certain prior period amounts have been reclassified to conform to current period 
presentation. 


Information for periods beginning July 1, 2008 includes the Countrywide acquisition; prior 
periods have not been restated. This information is preliminary and based on company data 
available at the time of the presentation. 


Bank of America Corporation and Subsidiaries 
Supplemental rinancial Data 
(Dollars in millions) 


Fully taxable-equivalent 
basis data 

Net interest income 
Total revenue, net of interest 
expense 

Net interest yield 
Efficiency ratio 


Three Months Ended 

December 31 Year Ended 
2008 2007 2008 

$13,406 $9,815 $46,554 


15,980 13,454 73,976 

3.31 % 2.61 % 2.98 

68.51 77.36 56.14 


December 31 
2007 
$36,190 

69,582 

% 2.60 % 
54.71 


Other Data 

Full-time equivalent employees 
Number of banking centers - 
domestic 

Number of branded ATWs - 
domestic 


December 31 
2008 2007 

243,075 209,718 

6,139 6,149 

18.685 18.753 


Certain prior period amounts have been reclassified to conform to current period 
presentation. 

Information for periods beginning July 1, 2008 includes the Countrywide acquisition; prior 
periods have not been restated. This information is preliminary and based on company data 
available at the time of the presentation. 
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Bank of America Corporation and Subsidiaries 
Reconciliation - Managed to GAAP 
(Dollars in millions) 

The Corporation reports Global Cor^umer and Small Business Banking's results, specifically 
Card Services, on a managed basis. This basis of presentation excludes the Corporation’s 
securitized mortgage and home equity portfolios for which the Corporation retains servicing. 
Reporting on a managed basis is con»stent with the way that management evaluates the 
results of Global Consumer and Small Busings Banking. Managed basis assumes that 
securitized loans were not sold and presents earnings on these loans in a manner similar to 
the way loans that have not been sold (i.e., held loans) are presented. Loan securitization is 
an alternative funding process that is used by the Corporation to diversify funding sources, 
loan securitization removes loans from the Consolidated Balance Sheet through the sale of 
loans to an off- balance sheet qualified special purpose entity which is excluded from the 
Corporation's Consolidated Financial Statements in accordance with accounting principles 
generally accepted in the United States (GAAP). 

The performance of the managed portfolio is important in understanding Global Consumer 
and Small Business Banking’s and Card Services’ results as it demonstrates the results of 
the entire portfolio serviced by the business. Securitized loans continue to be serviced by 
the business and are subject to the same underwriting standards and ongoing monitoring as 
held loans. In addition, retained excess servicing income is exposed to similar credit risk 
and repricing of interest rates as held loans. Global Consumer and Small Business Banking's 
managed income statement line items differ from a held basis reported as follows: 

Managed net interest income includes Global Consumer and Small Business Banking's net 
Interest income on held loans and interest income on the securitized loans less the internal 
funds transfer pricing allocation related to securitized loans. 

>• Managed noninterest income includes Globa) Consumer and Small Business Banking's 
noninterest income on a held basis less the mclassification of certain components of card 
Income (e.g., excess servicing income) to record managed net interest income and provision 
for credit losses. Noninterest income, both on a held and managed basis, also includes the 
impact of adjustments to the interest-only strip that are recorded in card income as 
management continues to manage this impact within Global Consumer and Small Business 
Banking. 

" Provision for credit losses represents the provision for credit losses on held loans 
combined with realized credit losses associated with the securitized loan portfolio. 


Global Consumer and Small Business Banking 



Tear Ended December 

31, 2009 


Managed 

Securitization 


Basis (1) 

Impact (2) 

Held Basis 

Net interest income <3) 

$33,851 

$(8,701) 

$25,150 

Noninterest income: 




Card income 

10,057 

2,250 

12,307 

Service charges 

6,807 

- 

6,807 

Mortgage banking income 

4, 422 

- 

4,422 

Inauzance premiums 

1,968 

(186) 

1,782 

All other income 

1,239 

(33) 

1,206 

Total noninterest income 

24, 493 

2,031 

26,524 

Total revenue, net of 




interest expense 

58,344 

(6,670) 

51,674 

Provision for credit losses 

26,841 

(6,670) 

20,171 

Noninterest expense 

24,937 

- 

24,937 

Income before income taxes 

6,566 

- 

6,566 

Income tax expense (3) 

2,332 

- 

2,332 

Net income 

S4,234 

$- 

$4,234 

Average - total loans and leases 

$350,264 

$(104,401) 

$245,863 


All Other 


Year Ended December 

31, 2008 


Reported 

Securitizatit 

jn 


Basis (4) 

Offset (2) 

As Adjusted 

Net interest ancome (3) 

S (8, 610) 

$8,701 

$91 

Noninterest income: 

Card income 

2,164 

(2,250) 

(86) 


Equity investment inccsne 265 - 265 
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Gains on sales of debt securities 1, 133 

All Other income (loss) (545) 

Total noninterest income 3,017 

Total revenue, net of 
interest expense (5,593) 


1,133 

219 (326) 

(2,031) 986 

6,670 1,077 


Provision for credit losses (3,760) 

Merger and restructuring charges 935 

All other noninterest expense 372 

Income (loss) before income 
taxes (3,140) 

Income tax expense (benefit) (3) (1,512) 

Net income (loss) S(l,628) 


6, 670 


S- 


2,910 

935 

372 


(3, 140) 
(1,512) 
3(1,628) 


Average - total loans and leases 


3135,671 $104,401 $240,072 


Bank of America Corporation and Subsidiaries 
Reconciliation - Managed to GAAP 
(Dollars an millions) 

Global Consumer and Small Business Banking 

Year Ended December 31, 2007 
Managed Securitization 



Basis (1) 

Impact (2) 

Held Basis 

Net interest income (3) 

$28,712 

$(8,027) 

$20,685 

Noninterest income: 

Card income 

10,194 

3,356 

13,550 

Service charges 

6,007 

- 

6,007 

Mortgage banking income 

1,332 

- 

1,332 

Insurance premiums 

912 

(250) 

662 

All other income 

698 

(38) 

660 

Total noninterest income 

19,143 

3.068 

22,211 

Total revenue, net of 

interest expense 

47,855 

(4,959) 

42,896 

Provision for credit losses 

12,920 

(4,959) 

7,961 

Noninterest expense 

20,349 

- 

20,349 

Income before income taxes 

14,586 

- 

14,586 

Income tax expense (3) 

5,224 

- 

5,224 

Net income 

$9, 362 

$- 

$9,362 

Average - total loans and leases 

$294,030 

$(103,284) 

$190,746 

All Other 


Year Ended December 31 

, 2007 


Reported 

Securitisation 


Basis (4) 

Offset (2) 

As Adjusted 

Net interest income (3) 

$(7,645) 

$8,027 

$382 

Noninterest income: 

Card income 

2,817 

(3,356) 

(539) 

Equity investment income 

3, 745 

- 

3,745 

Gains on sales of debt securities 

180 

- 

180 

All Other income (loss) 

426 

288 

714 

Total noninterest income 

7. 160 

(3,068) 

4,100 

Total revenue, net of 

interest expense 

(477) 

4,959 

4,482 

Provision for credit losses 

(5,207) 

4,959 

(248) 

Merger and restructuring charges 

410 

- 

410 

All Other noninterest expense 

87 

- 

87 

Income (loss) before income 

taxes 

4.233 

- 

4,233 

Income tax expense (benefit) (3) 

1,083 

- 

1,083 

Net income (loss) 

$3,150 

S- 

$3,150 

Average - total loans and leases 

$133,926 

$103, 284 

$237,210 


(1) Provision for credit losses represents provision for credit losses on held loans combined 
with realized credit losses associated with the securitized loan portfolio. 


(2) The securitization impact/offset on net mterest income is on a funds transfer pricing 
methodology consistent with the way funding costs are allocated to the businesses. 
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(3) FTE basis 

(4) Provision for credit losses represents provision for credit losses in All Other combined 
with the Global Consumer and Small Business Banking securitization offset, 


Certain prior period amounts have been reclassified among the segments to conform to the 
current period presentation. 

Information for periods beginning July 1, 2008 includes the Countrywide acquisition; prior 
periods have not been restated. This information is preliminary and based on company data 
available at the time of the presentation. 


Photo; NewsCom : http://www.newscom.eom/cgi-bm/prnh/20050720/CLW086LOGO-b 

AP Archive: http://photoarchive.ap.org 

PRN Photo Desk, photodesk@pmewswire.com 

SOURCE: Bank of America 


Web site; http://www.bankofamerica.com/ 
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Presentation 

BOB STICKLER, CONTACT, BANK OF AMERIC A (presentation already in progress) Bob Stickler. I'm from Corporate 
Communications at Bank of Am er ica, -rand I Just want to briefly go over what the rules have to be in order for us to do this, 
since It's being.broadcast live and also being webcast. So, we would appreciate, when you've got a question, that you wait for 
us to get you a mic so everybody who is on the phone and on the webcast can hear what the question is, and then if you want 
to direct your question to either Ken Lewis of Sajik_Of Ame.rLca__»or John Thain of Merrill Lvnch. ▼We will also be, for those of 
you on the phone, be taking questions off the telephone during the conference. 

So with that, I would like to turn it over to Ken Lewis of Bank of America, ▼ 

KEN LEWIS, CHAIRMAN, PRESIDENT, CEO, SANK OF AMERICA ▼: Welcome. We appreciate you coming. I don't have any 
prepared remarks. You've probably read about the deal or heard the analyst conversation. 

We obviously have the opportunity, John and I do, and our teams, to create the premier financial services company in the 
world, and that's what we're going to be all about going forward. We thought this was the strategic opportunity of a lifetime, 
and 1 think that as much today as I did yesterday or the day before. So we are very, very pleased with this, We get no 
pushback about the strategic opportunity here. We can talk about deal details but everybody sees this opportunity, and it flows 
very well. 

We can do so much more for our clients, both on the retail side and the corporate banking side, with the capabilities that 
Me rrill Lvnch ▼brings for us. We always say, as we take care of our customers, they will take care of our shareholders, so we 
really believe that here. 

We know we have some hard work to do in this transition, but in fact we're good at that and we intend to be very focused on 
having just the best transition ever done in the world to create the best financial service company in the world. 

Again, I have nothing prepared but 1 will see if John wants to say anyttiing, and after that, we will take your questions. 

JOHN THAIN, CHAIRMAN, CEO, ME RR ILL LYNCH, ▼: Thank you, Ken. I would just echo what Ken said. This is a transaction that 
makes tremendous strategic sense. We think it gives us great opportonities, both on the Bank of America ▼side and on the 
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Mei'rifLl.y,neli_.»Side. The combination of our businesses, the fit of our businesses, the opportunity, 'both in the United States 
and around the world, just makes all the sense in the wortd to us. You know, the reaction, both internally and externally, has 
been incredibly positive, so we are very, very excited about toe prospecto 90109 forward. 

KEN LEWIS; So we will turn it back to you. Bob. 

BOB STICKLER: Okay, weil, let me recognize you and as I said, please wait for the mic in order to ask your question. Yes sir’ 
Questions and Answers 

RICK CAROL, ANALYST, FINANCIAL TIMES: RiCk Carol from Rnanclal Times to ask about what happened yesterday. At what 
point did Bank of A meri ca -^move off Lehman? And also, lohn, how long has this been in the making’ Have you been in 
discussions for a few weeks’ Because I gather you’ve been thinking about this longer than just 24 or 48 hours. 

KEN LEWIS: We're not going to talk about Lehman. We’re going to telk about Merrill Lyngh. ■•■So now it's your turn, John. 
(LAUGHTER) 

JOHN THAIN: Well you know, this really is again actually a mudi shorter time frame. The problems with Lehman over the 
weekend, the fact that ail of us had been at the Federal Reserve Friday, Saturday and Sunday, and the expectation for the 
difficulties in the marketplace following the Lehman bankitiptcy really lead up to start to think about what types of transactions 
might make sense for us. Although this will sound very short, actually the first conversation began Saturday morning. The fact 
that we could put this transaction together basically rn 48 hours I think is a great statement on the strength of both of our 
teams, but also the great strategic fit, which from the instant we talked was very, very dear that this transaction made a lot of 
sense. 

UNIDENTIFIED AUDIENCE MEMBER: People are calling this a 70% premrum. Clearly, Merrill stock is at was at $[26] a week 
earlier, so it's not reatiy accurate to say that. Having said that, you could have probably bought the firm at a cheaper price if 
you waited until the end of, say, today, even with what's going on with Lehman Brothers. Was there any pressure on the part of 
regulators, or why did you pay this price’ 

KEN LEWIS: Yes, it's a great question. First of ail, there was no pressure from regulators. I'm sure, after the fact, that having 
this not be an issue is obviously very positive to them, but absolutely no pressure. 

The first question, though, we've thought about your question. Why not just wait? But as we looked at the strategic opportunity 
" again, as I said, nobody pushes back on the Fed and how much it makes sense. We don’t think many people, if any, can ever 
call the bottom. We do not think that - we do think Memil Uynch ^would have seen this through if they had been 
independent. It has been rough obviously, over this week probably, and then they could have gone somewhere else. There’s 
also the way they could've just continued on their own. 

Secondly, there's always the possibility of someone else making a strategic investment and us not being included. So, as we 
weighed everything, we said it is better to seize on this opportunity as we see it at the moment, as opposed to trying to catch 
the very bottom and possibly not catching it at all. 

UNIDENTIFIED AUDIENCE MEMBER; John, (inaudible) you say? 

JOHN THAIN: Well, because this discussion really began Saturday morning, we really have focused 100% of the time getting the 
deal done, making sure we're doing the right things for our shareholders and our employees, and to be honest, we really 
haven't had time to flush out that discussion. 

KEN LEWIS: That's a credit to John. It usually doesn't happen that way and he never -- it was never about him; it was always 
about the deal. 

DAN GROSS, ANALYST, NEWSWEEK: I'm Dan Gross with Newsweek. If you'll indulge me a two-parter for Mr. Lewis. You said I 
think It was earlier this year that you've had about all toe fun you could take in investment banking. You are about to buy a lot 
more fun. What makes you think it's going to be more fun this time around? What have changed about the conditions? 

For Mr. Thain -- I'll give you both time to think -- what does this message send to the sovereign wealth funds and the big 
foreign investors who came in within the past many months and bought relatively large chunks of Merrill and also other firms? 
How are they riding this out’ Have you talked to them’ What's been their reaction? 

KEN LEWIS: Merrill Lynch woi course is the best wealth manager and the premier wealth manager in the world, and they have 
a world-class investment bank. So, this is not just about investment banking, but we are very pleased. 

The frustration I think I’ve had with our position in investment banking is that it’s hard to be narrowly focused in that business 
without getting some mission creep at times. That has happened to us over time. 

So, as I look at it in retrospect, I think we did -- it was a very difficult task staying so narrowly focused. Just, it’s not the way of 
most investment banks, of most investment bankers. So this causes us to, in an immediate fashion, to be a world-class 
investment bank and not have to build these things out slowly, not have to worry about being able to get and attract and retain 
world-class people. So it just solves a lot of issues. 

So, I do think we are now in a position that I can say that I truly do like the business at this scale and with this global footprint 
that we have, and it really does mean — it will mean a lot in terms of being able to bring a much broader breadth of products to 
our corporate clients. We [bank] 99% of the Fortune 500, 82%, 83% of the international Fortune 500. We are the largest smali- 
business bank in the country with the largest middie-market bank in the country. There’s just a tot of things we can bring to 
bear there. 
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Then of course there's the wealth-management opportunity witti ttie mass affluent that this is -- it's just a major grand slam 
home run combining Mtrrill l^yniebys capabilities with BitiikM.ARt«de.ays. 

JOHN THAIN: Your question on our shareholders -- because this is a stock b'ansaction, our shareholders, including our sovereign 
wealth fund investors, will own approximately 25% of the world's leading, most diversified financial services company. So, I 
think the outlook for them is very attractive, and I, frankly, think that, from a shareholder point of view, including our big 
investors, this is going to be very attractive. 

ANDREW CLARK, ANALYST, THE GUARDIAN: Andrew Clartc from the Guardian. A question for John Thain — you have been in 
charge for about nine or ten months, nine or ten months on Merrill ILynch »tosing its independence and quite a lot of people 
are likely to lose their jobs. Have you been a success or a failure as Chief Executive? 

JOHN THAIN: Well, it’s fair to say that this isn't necessanly the outcome that I would’ve expected when I took this job, but we 
have been consistently cleaning up the balance sheet, repairing the damage that had been done over the course of the last few 
years. Frankly, this opportunity is, I think, a very good optn^rtunity both for our shareholders and for our employees. 

The fact that the combination fits so well, it makes strategic sense, there isn't that much overlap in the vast majority of the 
businesses — I think this is going to be a very attractive transaction from a shareholder point of view, but also from an 
employee point of view. 

HEATHER LENDS, ANALYST, THE WASHINGTON POST; Heather Lende for the Washington Post. Can you tell us a little bit more 
about what actually happened at the Fed this weekend? What was the moment':' Who approached through to get this deal done':’ 
What was the moment that was sort of the inflection point when Mernli and Bank of A merica ^looked at each other and said 
”We need to do this and we need to do it now"’ 

KEN LEWIS: Well, first of all, John was that at the New York Fed a lot this weekend but I was not. We had someone else there, 
but I was doing other things, obviously. John called me on Saturday morning, and we began to talk about this opportunity over 
the phone. Then a few hours later, we were talking about it in person, and then basically went from there. 

We obviously — it didn’t take but about two seconds to see the strategic implications, or positive implications, and so then it got 
to the harder parts, the deal itself and pricing and those kinds of things. But it was obviously a fairly short period of time, so 
very intense and we saw a lot of each other. 

Of course, our two teams, in doing the due diligence — because we do due diligence but also M crri lt Lynch ^oes reverse due 
diligence -■ so it was a very, very intense time. 

HEATHER LENDE: (inaudible) 

JOHN THAIN; Weil, nnost of the discussions at the Fed revolved around what were the prospects for Lehman and what would be 
the implications for a Lehman bankruptcy. Over the course of those discussions, it became clear to me that it would make sense 
to explore options for us, that the funding of independent investment banks was going to come under pressure, and we really 
began the discussion which quickly turned into an agreement that the strategic combination made a huge amount of sense, and 
the opportunity to put this transaction together really was a unique one that we both decided we wanted to take the 
opportunity. 

LIZ HESTER, ANALYST, BLO OMBERG NEWS Liz Hester from Bloomberg News. .»I Just want to follow-up with both of you. 
What's the implications for the independent broker/dealer model on Wall Street after doing this deal’ 

KEN LEWIS: Weil, I wilt be consistent. For seven years now as CEO, I have said that I thought that the commercial banks would 
eventually own investment banks because of the hjnding issue, and I still think that. So again, I was a little ahead of my time 
seven years ago. The first interview I ever did as CEO was with (Maria Bharata Romo], and she asked me the Merrill Lynch ^ 
question in that interview, so seven years later it’s actually happening. 

DAN Fi'TZPATRICK, ANALYST, WALL STREET JOURNAL; Dan Fitzpatrick, Wall Street Journal. Ken, can you talk about the 
conversation you had with Paulson on Friday, and sort of the reasons that you gave for backing away from the Lehman deal? 

Just to add on to that, are you getting any sort of capital relief here from regulators as part of this deal? 

KEN LEWIS: Weil, first of all, I’ve had a lot of conversations with Secretary Paulson over the last week or so about the Lehman 
issue and ideas that we had, but I will leave those to just to be in private. But we have asked for no relief, no capital relief on 
this deal. As Joe Price, our Chief Financial Officer, said, this deal will take us to about a 740 tier one ratio; 6% is well- 
capitalized. We will look to rebuild that capital back to our 8% target over time, but that’s something we’ve done with most 
every single acquisition we've done. 

I will remind you that actually, after the LaSalle acquisition, which we did for $21 billion m cash, the tier 1 was around 676, so 
we built that back over about six months, back to 8,25 prior to the Countrywide and the M eirHi Lynch .rdeal. 

MARSHALL ECKBLAD, ANALYST, DOW JONES NEWSWIRES: Marshall Eckblad, Dow Jones Newswires. What kind of message are 
you guys working to send to Merrill's thundering herd of 16,000 brokers and how are you working to get that message out? 
Thanks. 

KEN LEWIS; Well, John will obviously be the first to do it, but what I will say at some point is that we know that is the crown 
jewel of Merrill L ynch , . »that's the heart of Merrill Lynch; ^secondly, they have created the best wealth management 
company in the world, and we acknowledge that; then finally, that we will keep the name and keep their organization intact. 
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JOHN THAIN: Yes, I think this is a great opportunity for the financia} advisors in the wealth-management system. The ability to 
access the customer base of B ank of America^ -rparticutariy for that section you called the premier group - $500,000 to $5 
million, which is really the sweet spot in financial advisors — they are going to have a lot of opportunity. They are going to have 
a lot of leads. This gives them a tremendously stable base to woric from, and already this morning almost 100% of the frnandai 
advisor reaction has been very positive. 

KEN LEWIS: We actually have a referral system in place at Bank of America; wwe have about 2000 brokers. TTie thing that will 
be doing over the next few months is strengthening the infrastnicture because the flow will be very substantial. 

BOB STICKLER: Let me see if there are any questions on the phone. Operator, are you with us? No? Okay, well, let’s go In the 
room, then. Yes sir? 

UNIDENTIFIED AUDIENCE MEMBER; A question for Ken Lewis — Mr. Lewis, you talked about LaSalle, the Countrywide 
acquisition earlier this year, and now this one, the biggest. How are you going to be able to integrate all of this into 

Bank of America? ^ 

KEN LEWIS: Weil, It’s a great question. We just finished US Trust. In October, so a month away, we have our conversion of 
LaSalle, the LaSalle system, so that wilt be done. 

Then we will have Countrywide before us, which we will a)nvert probably in the fourth quarter of -- I'm sorry, the third quarter 
of next year. So if we in fact close the deal in January, we will then begin the normal transition process with Merrill Lvnch. ▼ 
But we will have to convert -- or would not even think about converting it probably until 2010, early 2010. So, we will have 
gotten the Countrywide conversion behind us. 

So we will use some similar people but they will be going from one conversion to the next. But the things around organization, 
those kind of things, those are separate people who would know that individual organization. 

So I think it's very manageable. We will do it in a very process-driven way. That is a core competency. We know how to manage 
transitions. So, I don't want to underestimate the size and the degree of difhculty, because our people do really well at it and 
are very good at It, but It will be done and it will be done very professionally. 

BOB STICKLER: I was going to let Margaret have a turn, and then we'ii go with you. Yes? 

MARGARET POPPER, ANALYST, BLOOMBERG TELEVISION Margaret Popper with Bloomber g Television. - rYou set the price on 
Friday of $29 a share and foere was a specific because this is an all-stock transition — a specific ratio that you are exchanging 
at. Since then, Bink of Ame.ri€C.*shares have dropped. Is that going to affect the overall price or does the ratio change? 

KEN LEWIS: No. First of all, we didn't set the price on Friday since we hadn't talked until Saturday morning. I can't recall 
actually the exact time we set the price but (multiple speakers) - 

MARGARET POPPER; Sorry, I meant to Friday's price. 

KEN LEWIS: But that's why you set the ratio, because it stays etched in stone. So the movements affect -- 1 mean the price Is 
affected but the number of shares the M errilt Lvnch ^shareholder is getting will not change. 

MARGARET POPPER: So the ultimate price could come down? 

JOHN THAIN: It's a fixed exchange ratio, so what wiil happen is you'll see that Merrill stock would just trade In a reiationship to 
Bank of America ^stock, and it will always trade at a slight discount because of the arbitrage. But the fixed exchange ratio 
stays in place. 

UNIDENTIFIED AUDIENCE MEMBER: (Inaudible) with the New York Times. I wanted to see if each of you could teli us a little bit, 
as you look ahead, a year out, how you think the Industry will look different — areas like jobs, leverage ratios, business mix, 
competitive landscape. What do you think are going to be the most different-looking parts of the business in a year? And I mean 
industrywide? 

KEN LEWIS: You mean financial services, not just investment banking and not just banks? 

UNIDENTIFIED AUDIENCE MEMBER: Yes, yes. 

KEN LEWIS : I think it's going to be — I think the remainder of this year and all of next year will be a relatively tough time for 
the financial services industry. 

Now, having said that, we expect the economy to begin recovering in the second half of next year, but not at a pace that would 
cause charge-offs to dramatically decrease. I think that's probably a 2010 situation. So, I think revenue opportunities wiil be 
tough, and high levels of charge-ofrs will continue In ttie commercial banking side, and we're going to have to be very focused 
on being efficient and gaining market share to get the kind of revenue growth that we want. But I don't see the clouds parting 
as I would like them to in 2009. 

JOHN THAIN: I think the only thing I would add to that Is, for those firms who have large trading businesses and/or carry large 
amounts of less liquid assets, I think you'll see a continued reduction in risk, a continued shrinkage in leverage ratios, and a 
continued focus on improving core equity ratios to risk-weighted assets. Of course, witti the demise of both Bear Stearns and 
Lehman, there's already been a pretty dramatic change to the shape of the industry. 

I also would say that, as we go forward, size is going to matter, so the ability to have a diversified stream of earnings, the 
ability to maintain high degrees of funding certainty are going to continue to be very important. 
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KEN LEWIS: You could probably look back and say, I would U)ink, that we've gone through a golden era of banking and financial 
services in general, and things are just going to be — they may te simpler because you're not going to have the highly complex 
structured products, etc., but it's going to be tougher and so ttere are going to be fewer companies, and we’re going to have to 
be better at what we do. 

BOB STICKLER: Operator, are there some questions on ^ur line? 

OPERATOR: Yes, and our first question comes from Rick Rothacker from the Charlotte Observer. 

RICK ROTHACKER, ANALYST, CHARLOTTE OBSERVER; Good morning. I will, if I could, throw out two questions at you, Ken. 
First, I wanted to — (technical difficulty) 

UNIDENTIFIED AUDIENCE MEMBER: (multiple speakers) from Fox Business. Have there been any decisions made on Merrill’s 
workforce and how many folks might not be integrated into Ba nk of Americ a? w 

KEN LEWIS: No, we don't get to the (multiple speakers) — 

BOB STICKLER: Rick, I don't know if they could hear you. I apologize. 

KEN LEWIS: — (multiple speakers) normal merger process as we put the two teams together to form that merger team. We're 
not talking — we're talking about the combined company. So it's not just about Mer rill Lyndi; wit's not just about 
B ank of America. - ^It's the combined company that we will be looking at to get the efficiencies. 

JAY ANTENEN, ANALYST: Jay Antenen, (inaudible) Report. Can you talk about the role of J.C. Flowers in the thing, and did they 
consider investing in Bank of America? -r 

KEN LEWIS: I’m sorry, I didn't hear the last part, (multiple speakers) 

JAY ANTENEN: What was the role of J.C. Flowers In the transaction? Did they at alt consider investing in Bank of Ame ri ca , -ror 
what was their role as the advisor? 

KEN LEWIS: Yes, we didn't ask them to invest. J.C. Flowers or Chris Flowers is someone we've known for quite some time. 

We've done several deals with him. We know his firm very well, and it was fortunate that we did because his firm — he and his 
firm had done quite an amount of due diligence on Merrill Lvnch ^fairly recently, and it was very, very extensive. They had 
looked at the marks very comprehensively, so this allowed us to have him and team as an advisor, and just update the 
information they already had. So that was one of the key ingredients to being able to do this as quiddy as we did. 

I will say that Chris’s comment was it's night and day from the time we first looked at it to now. He was very complimentary of 
what John and his team had done in terms of dramatically reducing the marks, in many cases not only — not reducing the 
marks but getting rid of the assets, which is the best thing to do, so a much tower risk profile than he'd seen earlier on. 

UNIDENTIFIED AUDIENCE MEMBER: (inaudible). What do you want to tell the everyday person who's reading the newspaper 
today? As financial leaders, people in this city are nervous. The mayor canceled his trip today because of the situation on Wall 
Street. What Is It that you want to tell people, if anything, so that they can sort of understand what's happening, sort of get a 
sense of " there's a lot of uneasiness in this city and we in this city rely a lot on what happens on Wall Street. What message 
do you guys want to send the everyday person who’s reading what's going on? 

KEN L£WIS: Weil, I will let John answer, too, but I think, as it relates to us, the combined company Is a much stronger entity 
and will survive most anything as a result of the combination. So, we have an opportunity now not to - obviously we've got a 
time where we eliminate the redundancies and have the issues of layoffii, but longer-term, we have the prospects to grow and 
prosper because we are a strong company in an industry that is having issues. So we come out of this able to grow, gain market 
share, do more business with our clients, and actually bring to them the best array of products of any company in the world. 

JOHN THAIN: I guess what I would add is that financial markets go in cycles and financial services firms are subjected to those 
cycles. 

TTiis is probably the most difficult environment In the financial markets that I’ve experienced in my 30 years in the business, but 
it is a cycle and we will get through It. It will get better, and when it gets better, I think this combination will be incredibly 
strong and do very, very well. But it is definitely a very, very difficult time and it's not going to get better quickly, but it will 
eventually and we will be well positioned when It does. 

UNIDENTIFIED AUDIENCE MEMBER: A lot of the issues we’ve seen wittt commercial banks basically reacquiring investment 
banks, is that they held better because they had much lower ratios of leverage -- they were required to fay regulation, whereas 
the investment bank could sort of take up as much as they want. For Mr. Thain, what was Merrill’s leverage ratio as of last 
week? If those taking (inaudible) (technical difficulty) conform and fit into Bank of America .^'s going forward, what sorts of 
things will Merrill not be able to do, either on the proprietary trading, private equity writing side that they had been doing in the 
past? 

JOHN THAIN: Weli, as we talked about before, the leverage In the system and the leverage of alt financial services, particularly 
investment banks, has been coming down anyways. The tests that are being used for financial institutions are moving toward a 
tier 1 equity to risk-weighted asset test. As of our last reported quarter, pro forma for a number of the transactions that we've 
done to reduce the risk on our balance sheet, most importantly the sale of the $30 billion notional amount of CDOs, our tier l 
capital to risk-weighted assets was around 11%. So from that perspective and in fact going forward, I don't think this 
transaction in any way will constrict or restrict our ability to conduct our businesses. 
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KEN LEWIS: We actuaMy thought Merrill Ly nc h -^'s capita! sbucbjre was very good and had a lot more of a base of common 
equity than some others we had seen, so it looks good. 

BOB STICKLER: Let’s see if there's a question on the phone thte time, see if we get through. 

OPERATOR: Let's try with Rick Rothacker from Charlotte Observer. 

RICK ROTHACKER: Hopefully this is working. Two questions for ywj, Ken -- one, I was wondering what this deal says about your 
commitment to Charlotte now that you'll be a bigger bank In New York and bigger in investment banking. And also, what's next? 
Do you need an international bank or any other product that you would need to expand in that you still like? 

KEN LEWIS: The last one is pretty ambitious. I don’t know If I will get to do another acquisition during my career. This is too 
important not to get right, so we're going to be focused on this one for quite some time. The headquarters wiii be in Charlotte, 
Rick. 

Having said that, we are a very diverse company in terms of the need for the corporate headquarters. Our investment bank is 
headquartered here. We have major pieces of our asset management group here as well as Boston. Our credit card 
headquarters is Wilmington, Delaware, and our mortgage and home equity group is Calabasas, California. So, we are pretty well 
spread out across the United States in terms of our businesses' headquarters. 

BOB STICKLER: Another question from the phone, please? 

OPERATOR: Brad Keoun, Bloomberg New s. ^ 

BRAD KEOUN, ANALYST, BLOOMBERG NEWS I’ve got a question for John, I guess two questions. The first question is can you 
explain how the payment of or release of the vesting and restrictions on the stock for Merril l Lyndb wempiovees works, and 
how much that's going to cost Bank of Americ a? ^ 

The second question, John, if you can just address what your role is going to be at the Company going forward? 

JOHN THAIN: Well, I already answered the second question, although I will repeat it. We really have spent the last 48 hours 
getting this transaction done, doing the right thing for shareholders, and we really haven’t had time to talk much about my role 
going forward, so that’s something we have to do. 

In terms of your first question, we have a number of different stock plans, so for the most part, our stock, it is a double-trigger 
structure, so for the most part, for those employees who continue with the company, the existing shares will be replaced by 
Bank of America ^ shares, and they will continue. That swap doesn't I don't think have any particular negative impact on 

Bank of Amarica. ^ 

BOB STICKLER: Okay, we've got time for one more question, because both of these gentlemen need to go to employee 
meetings. The lady in (Inaudible). 

MELISSA LEE, ANALYST, CNBC: Melissa Lee with CNBC. Given the criticism emerging this morning about the size of the price tag 
of the deal, Ken, can you tell us whether you've entertained other offers if other firms have approached you in addition to 
Mof rilt Lynch, ^r if you have approached others? 

John, the question for you would be was the phone call to Ken the only one that you made this weekend, or did you make 
others? 

KEN LEWIS: I certainly hope he says only us! (LAUGHTER) No, we did not think of or approach anybody else. This is the 
strategic deal of a lifetime, We've known that for a long time, and you can't do a strategic plan and look at opportunities or 
alternatives and not have this one as a top priority. We just never have been able to find the right time and the right moment. 

So this was the one. 

JOHN THAIN: To answer the second part of your question, I did not make any other phone calls. 

BOB STICKLER: Okay, I’m sorry, I need to cut off the conference. If anybody needs more information, please call our media 
relations staff. The phone numbers are on the press release or on the news room at BankofAmerica.com. So, thank you very 
much for coming. 
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K.Ij. Lewis 

Q. When did you first consider doing that? 

A. I want to make sure I get the date 
right. I'm pretty sure it was December the 13th -- 
if that's a Sunday because I was in New York, and I 
was about to go home -- and what triggered that was 
that the losses, the projected losses, at Merrill 
Lynch had accelerated pretty dramatically over a 
short period of time, as I recall, about a week or 
so . 

Q. How did you come to learn of that? 

A. Joe Price, our CFO, called me. 

Q. Take me through what Mr. Price 
communicated to you on that call. 

A. He basically said what I just said; The 
projected losses have accelerated pretty 
dramatically. We earlier on had more days in the 
month, so that it was a possibility that at least 
some of the marks could come back, but now we had 
not very many business days because Christmas was 
coming and all of that . So we became concerned 
just of the acceleration of the losses. 

Q. What did Mr. Price tell you about the 
extent of the losses, basically? 

A. He just talked about the amounts. 
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K.L. Lewis 

Q. And what were they as of the time you 
spoke to Mr. Price? 


MR. LIMAN: To the extent that you 
remember . 

A. To the extent that I remember, the 
losses had accumulated to about $12 billion after 
tax. 

Q . Anything else? 

A. That was the whole focus. 

MR. LAWSKY: Were you getting a daily P 
and L at the time? 


THE WITNESS: We were getting 
projections. I was getting a P and L at Bank 
of America, but we were getting projections. 

I don’t recall getting them every day, but I 
was either hearing about them and in some 
cases I saw them. 

MR. LAWSKY: Can you explain, when you 
say a conversation with Price is what got you 
thinking this way, if you were getting these 
P and L's over time, what was it about the 
Price conversation which put you over the 
edge? 

THE WITNESS: Just that that amount — 
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K.L. Lewis 

2 

I'm not sure l was getting them every day. I 

3 

don't recall getting them every day because 

4 

they were projections, not daily P and L's. 

5 

So the concern was, we had had a forecast on 

6 

December 5th, as I recall, of $9 billion, but 

7 

$3 billion pretax was a plod (phonetic) just 

8 

for conservative reasons; so what you saw was 

9 

basically a 7 to 12 if you could go through 

10 

Che plod, and then you get to the $12 

11 

billion. So a staggering large percentage of 

12 

the original amount in a very short period of 

13 

time . 

14 

MR, LAWSKY: Just so the record is 

15 

clear, I have your calendar in front of you, 

16 

although you don't — Counsel produced it. 

17 

December 14 was on a Sunday. It says "depart 

18 

to arrive 3:30." You're in New York leaving 

19 

Chat day? 

20 

THE WITNESS : Yes . 

21 

MR. LAWSKY; So is that the day you have 

22 

the meeting with Price? 

23 

THE WITNESS; Not a meeting, a phone 

24 

call . 

25 

MR. LAWSKY: So Sunday, December the 
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K.L. Lewis 

14ch. 

THE WITNESS: Correct. 

Q. I think you just answered the next 
question I had, but prior to the 14th the last time 
you saw a projection was December 9? 

A. The last time I focused -- really 

focused -- I'm not sure if I saw some between chat 
or not, because I- was just as concerned about the 
credit meltdown and all of Che things that were 
happening in Che economy at Bank of America. 

MR . LAWSKY : I thought you said i t was 
December 5. 

THE WITNESS: It was 5. 

MR. MARKOWITZ: It was my mistake. 

MR. LAWSKY: He’S probably got December 
9 in his head because on the 9th you have a 
board meeting, I think. Do you recall that? 

THE WITNESS : Yes . 

MR. LAWSKY: Does this issue come up at 
that board meeting? 

THE WITNESS: Yes. 

MR. LIMAN: What issue is that? 

MR. LAWSKY: The issue regarding the 
deteriorating health of Merrill . 
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THE WITNESS: We gave the forecast to 
the board. We also talked about the things 
that were going on in the economy and in our 
trading book and in the credit deterioration 
in general, so it was not just about that. 

Q. Did Mr. Price explain to you what his 
understanding was of what caused this deterioration 
between the 5th and 14th? 

A. I don’t recall what he said. I just 
recall just that staggering aimount of 
deterioration. We had seen the credit marks 
widening, so I assumed that was part of it. I 
don't recall what was said about that particular 
issue. 


Q. Your main concern was that that number 
increased, that the loss increased. 

A. The pace of the loss increased so 
dramatically. 

Q. Is there anything else about the 
December 14th call with Mr. Price that you hadn't 
already described to us? 

A. I told you what I recall. 

Q. Now, I believe we've been discussing 
this in the context of when you started considering 
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K.L. Lewis 

Q. Why don't you describe what the events 
were leading up to it and then your call with Mr. 
Paulson. 


MR. LAWSKY: Before we get there, 

talking about December 14th, you get a 
starker picture from Price about the 
escalating or the accelerating losses at 
Merrill obviously made you think about the 
MAC clause. But Merrill had very bad months 
in October and November -- in fact, I think, 
October was worse than December, I believe. 

THE WITNESS: Remember, that these were 

projections for the quarter, so you weren't 
seeing the months; you were seeing the 
quarter projection. 

MR. LIMAN: That's what you were looking 

a t . 


THE WITNESS: That's what I was looking 


a t . 


MR. LAWSKY; When? On December 14th or 
in October, November? 

THE WITNESS: I wasn't intensely 

following the projections during the early 
times — or maybe they weren't so bad. I 
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K . L . Lewi s 

don't remember. I was so focused on the Bank 
of America losses and that deterioration. 

What we were seeing in that time frame were 
projections for the quarter. 

MR. LAWSKY; In the October, November 
t ime f r ame . 

THE WITNESS: In that time frame that 

we're talking about in December. I don't 
recall the projections until that kind of 
time f r ame . 

MR. LAWSKY: In October, November, were 

you made aware of the mounting losses at 
Merrill Lynch? 

I THE WITNESS: I don't remember a 

I conversation or any document, again, because 

1 we were so focused on us. We had sent Neil 

i Cotty, who is our chief accounting officer, 

\ there, and we had Joe looking at it. So the 

\ intensity didn’t really start until much 

I later with me . 

I MR. LAWSKY: Thank you. I think you're 

saying the answer is "no,” but I just want to 
get a clear "no.” Were you aware in October 
and November of the mounting losses at 
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1 


K.L. Lewis 

2 

Merrill Lynch? 

3 


THE WITNESS: I don't recall that issue. 

4 


MR. LAWSKY: You don't recall whether 

5 

you were aware, or you don't -- 

6 


THE WITNESS: NO. I don't recall -- if 

7 

I had 

been made aware, I don't recall being 

8 

made aware. 

9 

Q- 

So on the 17th, what happens with 

10 

respect to 

-- 

11 


MR. LAWSKY: Last question -- we do this 

12 

a lot 

so it's going to be annoying -- 

13 

looking back on it, do you think you should 

14 

have been made aware given the type of losses 

15 

they were having in October and November? 

16 


THE WITNESS: In the context of what was 

17 

going 

on in the marketplace; what we were 

18 

seeing; the rumors we were hearing about 

19 

other 

investment banks and losses, I don't 

20 

think 

alarms bells would have gone off and 

21 

necessarily somebody would have thought they 

22 

needed to make me aware. But, again, I may 

23 

have seen something, I just may not recall 

24 

it. 


25 

Q. 

On the 17th, you call Secretary Paulson. 
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[Page 35] 


K.L. Lewis 

before then, obviously, and my best 
recollection is it was mid-morning. I'm not 
sure. 


(Exhibit 1 was marked for 
identification. ) 


MR. LIMAN: It would also help to -- and 
I apologize we didn't bring copies -- but if 
you have copies of the minutes. Those also 
mark the sequence of events . 

Q. Exhibit 1 is a copy of a calendar which 
counsel produced to us today, and you can keep 
Exhibit 1 in front of you to help refresh your 
memory . 

MR. LAWSKY: Is this your handwriting in 
the calendar? 

THE WITNESS: Let me make Sure. Yes. 
That's my handwriting. 

MR. LAWSKY: Is this the only calendar 
you keep? You don’t have an electronic 
calendar? 

THE WITNESS: No. This is the only one 
I keep . 

MR. LAWSKY: Does a secretary or an 
assistant or anyone else keep a calendar for 
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K.L. Lewis 

2 


you? 

3 


THE WITNESS: Yes. I think her calendar 

4 


is basically like mine, and she updates it. 

5 


MR. LAWSKY : There are days where you 

6 


have nothing on there, which, I assume. 

7 


you're doing stuff. 

8 


THE WITNESS: During this time, we 

9 


agreed that we're going to keep our calendars 

10 


fairly open because we go back and forth so 

11 


much and there's so much happening. So it's 

12 


not -- we didn't want a structured 

13 


environment where we were in meetings all the 

14 


time and we couldn't get to each other. 

15 


That's not only about Merrill Lynch; it was 

16 


about everything going on. 

17 


MR. LAWSKY: So this calendar reflects. 

18 


basically, everything you were doing during 

19 


this period of time. It's not like there is 

20 


some other calendar somewhere elsewhere that 

21 


has more. 

22 


THE WITNESS : No . 

23 


Q. So at some point earlier in the day you 

24 

have 

a conversation with Mr. Paulson. During this 

25 

call 

does Mr. Paulson ask why do you think you 
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A. I don't recall him saying that. 
Obviously, when we got to the meeting, everybody 
did, but I recall that as being more of. Let's get 
together and address this. 

Q. Why don't you describe that meeting? 

You're talking about the phone call now? 

MR. MARKOWITZ: Yes. I want to make 
sure we have the phone call down, and we’ll 
get to the meeting later in the day. 

Q. Was there any discussion about why the 
MAC on the call with Paulson? 

A. I don’t recall anything but getting the 
logistics done and getting up there. We may have, 
but I don ' t remember . 

Q. Did you say anything along the line of, 
There'S several billion dollars in additional 
losses? 


A. I don't remember, i remember saying, 
"We think we've got a MAC." That’s all I remember 
of that conversation — and the fact that he was 
going to set up the meeting. 

Q. Where does the meeting take place? 

A. At the Federal Reserve. 
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1 


K . L . Lewi s 

2 

Q. 

And who attends the meeting? 

3 

A. 

Well, the two main players -- excuse 

4 

me -- Joe 

Price and Brian Moynihan. And Bernanke 

5 

was there ; 

Paul sonwas there; Alvarez, his chief 

6 

counsel, and a cast of a lot of others that I 

7 

didn't recognize. 

8 

Q. 

The "others” were Treasury and Fed 

9 

officials? 


10 

A. 

Yes . 

11 

Q. 

Was there any attendance list taken at 

12 

the meeting? 

13 

A. 

Not to ray knowledge, but there could 

14 

have been. 


15 

Q. 

No one passed around a list or something 

16 

like that? 


17 

A. 

No. 

18 

Q. 

If you can take me through that meeting. 

19 

A. 

Well, we described -- Joe, basically -- 

20 

first of all, I talked a little bit about our 

21 

current situation with the market deterioration. l 

22 

told him that we probably would have a loss, which 

23 

would be the first quarterly loss in 17 years. 

24 

Q. 

Let me jump in. You kicked off the 

25 

meeting yourself? 
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[Page 39] 

K . L . Lewi s 

A. Yes. 

Q. And you started by talking about Bank of 
America results? 

A. Yes. 

MR. CORNGOLO; I suggest we take a 
five-minute break to let us all look at the 
minutes we got in this afternoon. I think it 
would be more useful that we do that . 

( Recess was taken . ) 

Q. Before we took the short break we were 

talking about the meeting, I think that's the 

meeting that you had at the Fed on the 17th. I 
believe you started off by talking about Bank of 
America's position. If you can pick up -- 

A. Just a quick update on us, and I don't 
remember if I said much else or not, but then Joe 
walked through some of the numbers on the 
acceleration. 

Q. So Joe Price is the person who detailed 
what happened with respect to Merrill and Merrill's 
worsening financial condition? 

A. Yes. I may have said a few things, but 
my best recollection is that Joe carried that 
conversation. 
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K.L. Lewis 


Q. And in terms of just to get the full 
picture, you spoke and then Joe spoke? 

A. Yes. 


Q. What happened after that? 

A. The meetings are going to run together 
on me. At some point, there was strong advice 
against the MAC, We had to have talked about — I 
don't remember which meeting which, but the main 
thing we were concerned about was the very large 
hole that would have been created by that loss. 

Q. And what was the hole that was going to 
be created by the loss? 

A. At that point, we thought it was roughly 
$12 billion. 

Q. And what was that going to do to the 
combined entity? Did you detail, for example, at 
the meeting the harm that would cause to Bank of 
America? 


A. I don't know if we got into ratios or 
not, but we said it was going to hurt our tangible 
common ratio and it was going to hurt our 
two-and-one ratio. I don't recall having handouts. 

Q. What happened next? 

A. Well, there was discussion about macs 
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K.L. Lewis 

being very difficult -- and, again, the meetings 
are running together on me - - I don ' t know what 
would be the remedy -- I know at the end we were 
basically told to stand down, let them go on boards 
and see what they thought, and we left. It 
wasn't -- as I recall, it wasn't a two-hour meeting 
or something. I can't remember how long it was, 
but it wasn't some marathon. 

Q. Who at the meeting was expressing that • 
MACS are cough to qualify for? 

A. I can't remember, but somebody did, as I 


recall . 

Q. Would it either have been — let me put 
it this way. Who did the speaking for the Treasury 
and the Fed at the meeting? 

A. Mainly Hank an Ben, but I think Alvarez 
said a few things, too. 

Q. By the way, was anyone from Wachtell at 

the meeting? 

A. No. 


MR. CORNGOLD: Were you told in that 
meeting that if you exercise the MAC clause 
that they would seek to remove you and/or 
Bank of America's board? 
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K.L. Lewis 

THE WITNESS: No. That was not then. 

They hadn't worked themselves up to that yet. 

Q. So you meet with the federal regulators. 
I didn't quite understand what you said. What were 
they going to do? They asked you to do something? 

A. They said stand down and then let's talk 
-- they basically said don’t do anything by saying 
"stand down," and then "let’s talk again.” I don’t 
remember if we arranged anything or not, but, 
obviously, they needed to put their heads together. 
And we left . 

Q. Did you, at that meeting, agree when you 
would talk again? 

A . I don ' t remember . 

Q . When did you talk again? 

A . I don ’ t remember the date . There was a 
lot of discussions after that with Joe. I do 
remember a telephonic meeting after that, that we 
had a number of people together talking about the 
MAC, and I recall there being strong consensus -- I 
think at that meeting somebody from New York Fed, 
the Washington Fed and Richmond Fed was on the 
line, and then there was somebody -- I think it was 
a lawyer from the New York Fed -- who strongly 
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[Page 51] 

K.L. Lewis 

Q. Was there anything else of substance 
discussed on the call that took place that you were 
discussing that you haven't discussed so far? 

A. I don’t recollect anything else, 

Q. What is the next thing that happened 
after this conference call? 

A. I don’t recall the date, but -- 
Q. Let me interrupt you. 

MR. MARKOWITZ: Counsel, do you have 
anything on your end that helps pinpoint the 
date any better? 

MR. LIMAN: I think if you put the 
minutes in front of him -- 

MR. CORNGOLD: There was a board meeting 
on December 22nd, Monday, at 4 p.m. 

MR. LIMAN: But the contents of the 
minutes go through the sequence of events , so 
if you put those in front of him it may help 
refresh his recollection. 

A. I think that’s the Sunday over that 
weekend. I think that's the time I talked to 
Paulson, and we got into the subject you were 
talking about before. 

MR. LIMAN: If you give him the minutes 
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K.Ij. Lewis 

it might trigger some recollection. 

A. I think I got it now. I remember, for 
some reason, we wanted to follow up and see if any 
progress -- as I recall, we, actually, had not 
agreed not to call a MAC after the conversation 
that we had, and so I tried to get in touch with 
Hank, and, as I recall, I got a number that was 
somebody at the Treasury kind of guard-like thing. 
He had a number for Hank, and Hank was out, I 
think, on his bike, and he — this is vague; I 
won’t get the words exactly right -- and he said, 
"I'm going to be very blunt , we're very supportive 
of Bank of America and we want to be of help, but” 
— I recall him saying "the government," but that 
may or may not be the case — "does not feel it's 
in your best interest for you to call a MAC, and 
that we feel so strongly,” -- 1 can’t recall if he 
said "we would remove the board and management if 
you called it" or if he said "we would do it if you 
intended to." I don't remember which one it was, 
before or after, and I said, "Hank, let’s 
deescalate this for a while. Let me talk to our 
board." And the board's reaction was one of "That 
threat, okay, do it. That would be systemic risk." 
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MR. CORNGOLD: You said the board's 
reaction to that. Did you have conversations 
with the board, so you knew what their 


reaction was? 


THE WITNESS; Is that Monday? 

MR. CORNGOLD: December 22 is a Monday. 
THE WITNESS; Yes. So that would be 
that day. I told them of the conversation. 

MR. CORNGOLD; We're now talking about 
that conversation. 


THE WITNESS; Correct. 

MR. CORNGOLD: So in that conversation, 
did you say what the board's reaction is? 

THE WITNESS : I'm sorry . I had a 
conversation with Hank, and then 1 had the 
conversation with the board. 

MR. CORNGOLD: And then you had another 
conversation? 

THE WITNESS ; Yes . 

Q. The conversation with Hank on the bike, 
that's also on Monday? 

A. No. That was on Sunday -- I'm pretty 
sure that was Sunday. I just recall it wasn't a 


weekday, and that he was out of pocket. 
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K.L. Lewis 

Q. So I think you said, "Let's deescalate 
this." How does he respond to that? 

A. He said, "Good." I think I recall him 
saying -- I'm not positive about this -- I think he 
said, "I'll call Ben and tell him that." 

MR. CORNGOLD: Before we do that, did 
you have an understanding of what powers the 
Treasury Department had to remove the board 
and/or the management of the bank? 

THE WITNESS: It was my understanding he 
said it -- that’s why I said I think he said 
the government. I think -- my impression is, 
that was the language the Fed used to use in 
Texas, basically saying. Don’t do something. 

MR. CORNGOLD: You had an understanding 
that the Fed could remove the board and/or 
Che management of a bank that it regulated if 
it found certain things. 

THE WITNESS: Yes. 

MR. LAWSKY: Do you know what it has to 

find? 

THE WITNESS: They had been so strong | 
about the fact that they strongly advised us 
not to do it that it would cause harm to the 
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bank and the system, and the system wouldn't 
be good for us, either — that it would 
damage the system. That's kind of how it was 
being portrayed. 

MR. CORNGOLD: Was this the first you 
heard about the government -- to use your 
term — was considering that threat? 

THE WITNESS : Yes . I don ' t teow when 


they were going to play that, and that kind 
of forced it by calling him out. 

Q. Did you ask him, "By the way, what do 
you mean by that” — I'm sorry, the comment about 
the removal? 


A. No. It was pretty clear. 

Q. And at that time, did you sort of have 
that preexisting understanding of the Texas Fed way 
of communicating? 

A. I had heard that at some point. I don't 
know why that's in my mind, but I’ve heard of that 
before that that's a way of telling you not to do 
something . 

Q. Have you heard any kind of communication 

like that from a federal official to you before? 

A. NO. 
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K.L. Lewis 

2 


Q. And did you view it at as a threat? 

3 


A. I viewed it -- actually, I viewed it as 

4 

just 

how strongly they felt about the issue. I 

5 

also 

viewed it that it wasn't just about us; that 

6 

he wouldn't say something that strong if he didn't 

7 

feel 

like it was a systemic risk, as well. 

8 


MR. CORNGOLD: But if yOU played it out, 

9 


it meant that Bank of America could not 

10 


invoke the MAC clause; is that correct? 

11 


THE WITNESS: That's where I'm a little | 

12 


fuzzy on. I don't recall Che wording was if j 

13 


"Before you did it we would, " or "If you did i 

14 


it we would." i 

15 


MR. CORNGOLD: But if you had done it -- | 

16 


Co play out the hypothetical — and they ! 

n 


removed the board and placed in a board, it 

18 


could have undone whatever it is that you had 

19 


done . 1 

20 


MR. LIMAN: I guess that presupposes a 

21 


whole bunch of stuff. 

22 


THE WITNESS: They said management and 

23 


the board. 

24 


MR. LAWSKY : At this point, had you i 

25 


received TARP funds? 
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THE WITNESS: We had. Yes. That was in 
September when we called Washington. 

MR. LAWSKY: That was the initial 
tranche that you got . 

THE WITNESS: YeS . 

Q. Did you connect the receipt of the TARP 
funds to the statement that if you invoked the MAC 
that your board would be removed? 

A. No. I did not cake any connection to 
that at all. I Cook this as, actually, in good 
faith that that's what they felt. 

MR. LAWSKY: At the initial meeting with 
Paulson when you flew there in Che evening of 
the 17th, does the fact that you're a TARP 
recipient come up in the meeting at all? 

THE WITNESS: I don't recall that ever 
coming up. Remember, at that point, we had 
not sought any funds. We were taking 15 at 
the request of Hank and others . 

MR. CORNGOLD: By the way, Che TARP 
funds had an effect on the shareholders; is 
that correct? The process of the transaction 
by which you received TARP funds had -- did 
they have a dilutive effect on the 
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shareholders' equity? 

THE WITNESS: They had a dilutive effect 
in the sense that you had preferred dividends 
that took away from comp equity -- and took 


away from net income available to 
shareholders . Yes . 


MR. CORNGOLD: At this point, did you 
want to invoke the MAC, if you could? 

THE WITNESS: Yes. I think that's why I 
got the strong reaction from Hank because we 
left the other meeting that I mentioned not 
having resolved it. 

MR. CORNGOLD: Did you contemplate using 
the threat of invoking the MAC clause as a 
way to get something of value from the 
federal government, at this time? 

THE WITNESS: You mean -- 


MR. CORNGOLD: What I mean to say is, 
had you contemplated the negotiation position 
that it put you in vis-a-vis the federal 
government, knowing that the federal 
government did not want you to invoke the MAC 
clause? 


THE WITNESS: I can't remember my state 


U.S. LEGAL SUPPORT, INC. 

1 PENN PLAZA, NEW YORK, NY 10119 Tel: 212-759-6014 




160 


1 

[Page 59] 
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2 

of mind. Uncil we had that heated -- I guess 

3 

you would call it -- from Paulson, we were 

4 

still in the mode that the MAC was the best 

6 

MR. CORNGOLD: Before the call with 

7 

Paulson on Sunday, had you said to anyone or 

8 

had anyone said to you in words or substance. 

9 

Maybe we can get something out of the 

10 

government? 

11 

THE WITNESS : I think everybody agreed 

12 

with -- I guess, I don’t know if we said 

13 

this, or it was subconscious or whatever, we 

14 

knew that it would be very dangerous to do 

15 

that deal without some help, and so I think 

16 

that was the mindset . 

17 

MR. LIMAN: That's to the system, as 

18 

well, right? 

19 

THE WITNESS : Yes . 

20 

MR. CORNGOLD: .And you said that in your 

21 

conversations to members of the federal 

22 

government, including the Feds. 

23 

THE WITNESS: I'm not sure when the 

24 

conversations began, but, at some point, the 

25 

conversations began around what could we do 
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took place with either Hank or other officials from 
the Treasury or Fed? 

A. I don't remember any, but that doesn't 
mean that there weren't any. 

Q. Were you the primary contact from Bank 
of America with the Fed and Treasury during this 
time period? 

A. I was the primary contact, but Joe was 
involved, as well. 

Q. Besides you and Joe, anyone else from 
Bank of America that participated? 

A. Brian Moynihan had conversations. 

Q. That would be it, the three of you? 

A. As best as I can recollect, those were 

the three. 


Q. Fourth, "The Fed and Treasury stated 
that the investment and asset protection promised 
could not be provided or completed by the scheduled 
closing date of the merger, January 1, 2009. That 
the merger should close as scheduled, and that the 
corporation can rely on the Fed and Treasury to 
complete and deliver the promise by January 20." I 
think that's what we were just talking about. But 
you, basically, had to go on faith that the Fed and 
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Treasury were going to deliver. 

A. Correct. 

Q. Did you ask for any agreement from them? 

A. There was a point after that that the 

board brought up the fact that we're relying on 
words that obviously has some very prominent people 
and honorable people, but, boy, what if they don't 
come through? So I called Bernanke -- I don't know 
why I called him versus Hank -- and said, "Would 
you be willing to put something in writing?" And 
he said, "Let me think about it." As I recall, he 
didn't call me back, but Hank called me back. And 
Hank said two things: He said, "First, it would be 
so watered down, it wouldn't be as strong as what 
we were going to say to you verbally, and secondly, 
this would be a disclosable event and we do not 
want a disclosable event." 


MR. COEU^GOLD: When was that 
conversation? 

THE WITNESS: I think we can find it 
through the minutes, but it was after this 
and it was getting toward the end of the 
year . 

MR, CORNGOLD: When you say "disclosable 
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event, “ he means a disclosable event for the 
corporation. 


THE WITNESS: Correct -- well, yes. 

MR. CORNGOLD: Did he mean Chat? What 


did he mean? 


THE WITNESS: I think he meant they 
would have to disclose it. That was my 
impression, that the government would have Co 
disclose it. 

MR. CORNGOLD: That if they put it in 
writing, they had a governmental obligation 
to disclose it. 


THE WITNESS: That was my impression. 

MR. CORNGOLD: Did you consider when he 
said Chat, whether if it was in writing you 
had an obligation to disclose it? 

THE WITNESS: We hadn't gotten that far 
yet because at the end we didn't get it, and 
the premise was you wanted Co have everything 
done in place so that you didn ' t set of f 
alarms in a tragic economy. 

MR. CORNGOLD: Who is the "you" here? 

THE WITNESS: They did not want, and 


they didn't think it was in our best 
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interest, to have anything announced until 
you can announce the whole thing, and the 
promise was to get it announced before or 
during that earnings . 


MR. CORNGOLD: They didn't think it was 
in the best interest if you announced to your 
shareholders what you were negotiating? 

THE WITNESS: No . They thought it was 
in our best interest for the deal to be 
completed and to be able to say "This is what 
we have, " as opposed to prospectively. 

MR. LIMAN: I think you also said that 
they thought it was in the country’s best 
interest. 


THE WITNESS: It'S kind of a circular 
because it’s kind of systemic. 

MR. CORNGOLD: But it’s your obligation, 
do you agree, to consider what’s in your 
shareholders’ best interest; is that true? 

THE WITNESS; YeS . 

MR. CORNGOLD: And that’s your board’s 
obligation, too. 

THE WITNESS: Yes. And sometimes, 
because of who we are, they intertwine. 
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MR. CORNGOLD; Do they sometimes, 
because of who you are, do they contradict? 
THE WITNESS : I don ' t know what you 


mean. 


MR. CORNGOLD; Is it always the case 
that what's in the country's best interest is 
in Bank of America's shareholders' best 
interest? 

MR. LIMAN: YOU mean ever in history? 

MR. CORNGOLD: You made the point that 
sometimes they intertwine. Pregnant in that 
is, sometimes they don’t intertwine. That's 
why I'm asking you if that's what you meant, 
or do you mean that they always intertwine. 

THE WITNESS: I mean that in this 
particular case they intertwine -- is a 
better way of saying it. 

Q. At the point in time of this board 
meeting, though, you were relating to the board 
that you felt you had a commitment from the Fed and 
the Treasury to make good on whatever harm is 
caused by the increased losses at Merrill Lynch; is 
that right? 

A. I had verbal commitments from Ben 
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Bernanke and Hank Paulson that they were going to 
see this through, to fill that hole, and have the 
market perceive this as a good deal . 

MR. CORNGOLD: Isn’t the only way to 
fill that hole, though, to give you money, 
not to give you money that you would have to 
pay back at some interest rate with some 
potential equity interest, too? 

THE WITNESS; No. I think you have to 
separate the fact that, yes, there is still 
some short-term paying -- it's more 
short-term paying now than we would have had 
had all this not happened, but longer term we 
still see a strategic benefit. So we saw it 
as a short term versus a long term impact on 
the company. 

MR. CORNGOLD: When you entered into the 
initial contract with Merrill Lynch did you 
get a fairness opinion adjout the transaction? 

THE WITNESS: Yes. 

MR. CORNGOLD: From whom? 

THE WITNESS: Chris Flowers something. 

MR. CORNGOLD: And did you get a 
fairness opinion from anyone about the 
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transaction that you entered into with the 
federal government and the Fed? 


THE WITNESS: No. 

MR. CORNGOL0: Did you Consider whether 
you had a legal obligation to do that? 

THE WITNESS: I would rely on the advice 
of the general counsel for that. 

MR. C0RM50LD: But when you say that, 
does that meeui that you asked and got advice, 
or chat you didn't ask but relied -- 

THE WITNESS; I would rely on somebody 
bringing that question forth, and nobody did. 
Q. Did you ask anyone to look into whether 
the oral, verbal commitments from the Fed and 
Treasury were enforceable? 

A. No. I was going on Che word of two very 
respected individuals high up in the American 
government . 

Q. Wasn't Mr. Paulson, by his instruction, 
really asking Bank of America shareholders to take 
a good part of the hit of the Merrill losses? 

A. What he was doing was trying to stem a 
financial disaster in the financial markets, from 
his perspective. 
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Q. From your perspective, wasn't that one 
of the effects of what he was doing? 

A. Over the short term, yes, but we still 
thought we had an entity that filled two big 
strategic holes for us and over long term would 
still be an interest to the shareholders. 

Q. What do you mean by "short term"? 

A. Two to three years. 

Q. So isn't that something that any 
shareholder at Bcink of America who had less than a 
three-year time horizon would want to know? 

A. The situation was that everyone felt 
like the deal needed to be completed and to be able 
to say that, or that they would impose a big risk 
to the financial system if it would not. 

MR. LAWSKY: When you say "eveiYone, * 
what do you mean? 

THE WITNESS: The people that I was 
talking to, Bernanke euid Paulson. 

MR. LAWSKY: Had it been up to you would 
you made the disclosure? 

THE WITNESS: It wasn't up to me. 

MR. LAWSKY: Had it been up to you. 

THE WITNESS: It wasn't. 
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2 



MR. CORNGOLD: Why do you say it wasn't 

3 


up to 

you? Were you instructed not to tell 

4 


your ! 

shareholders what the transaction was 

5 


going 

to be? 

6 



THE WITNESS: I was instructed that "We 

7 


do not want a public disclosure." 

8 



MR. CORNGOLD: Who said that to you? 

9 



THE WITNESS: Paulson. 

10 



MR. CORNGOLD: When did he say that to 

11 


you? 


12 



THE WITNESS: Sometime after I asked Ben 

13 


Bernanke for something in writing. 

14 


Q. 

When did that occur? 

15 


A. 

Which one? 

16 


Q. 

When did Mr. Paulson state that he did 

17 

not 

want a 

public disclosure? 

18 


A. 

It was sometime late in the year. I 

19 

think it ’ s 

actually in the minutes. 

20 



MR. LIMAN: If you have the next set of 

21 


minutes it might help the witness. 

22 


Q. 

What's your best recollection of what 

23 

Mr. 

Paulson said to you on that point? 

24 


A. 

That was the conversation that I 

25 

mentioned 

that I went to Bernanke to ask the 
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question, and he didn't call me back but Hank did. 
The request was for a letter stating what they 
would do, and he had those two elements in there. 


But the thing that we’re talking about is that he 
said "We do not want a public disclosure." 

Q. A public disclosure of what? 

A. Of what they were going to be doing for 
us until it was completed. 

Q. How cibout of Merrill fourth-quarter 
losses? 


A. That wasn't an issue that was being 
exchanged . 

Q. Did cinyone consider that the oral 
agreement was a commitment for financing, so under 
SEC rules there had to be a disclosure? 


A. I did not. That's all I can tell you. 

MR. CORNGOLD: Between December 12 and 


the 1st of the year, did you have any 
conversations with anyone at Bank of America 
or representing Bank of America, concerning 
whether Bank of America had an obligation to 
make any disclosure? 

THE WITNESS: I do not recall having 


any. 
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MR. CORNGOLD: Were you aware of other 
people having those conversations? 

THE WITNESS: I don't recall the 
conversation . 

Q. Did you consider the issue? 

A. Of disclosure? 

MR. LIMAN: Of the oral statements of 
Bernanke and Paulson. 

MR. CORNGOLD: There were a number of — 
nothing was disclosed, but of either the 
losses that you learned about at Merrill 
Lynch -- let's do it one at a time. Have you 
had conversations, or were you aware of any 
conversations, between December 12 and the 
end of the year? 


THE WITNESS: I was not aware of any 
conversations, but that's not to say there 
weren't. It's just I was not. 

MR. CORNGOLD: Are you aware of any 
conversations between December 12 and the end 
of the year about whether there was an 
obligation to disclose emything about your 
negotiations with the Fed and/or the Treasury 
Department? 
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THE WITNESS: I was not aware -- 1 don’t 
recall any and don't recall being aware of 
any. 


Q. So when you're havin your conversations 
with the Fed and the Treasury, at any point, do you 
say, “1 need an adjustment on the purchase price; 
just give me that"? 

A. We were told that the deal needed to 
close on time under the deal that had been made. 

MR. CORNGOLD: You're using passive 
voice; I want to know active voice, who told 
you? 


THE WITNESS : I don ' t remember which 
one, but it was either Bernanke or Paulson. 

MR. CORNGOLD: Was that in response to a 
question about whether the terms of the 
transaction could be changed? 

THE WITNESS: No. Actually, I don't 
remember exactly, but it could have been when 
he had made the strong statement about 
management and stuff. I don't remember that, 
but it was a pretty strong statement -- 
MR. CORNGOLD: You're doing this 
transaction at the time you were supposed to 
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A . Yes . 


Q. And why was it that you couldn't 

renegotiate the price? 

A. I can't speak for Hank and the others, 

so it was pretty clear they wanted everything to 
stay as it was. 

Q. I understand that you can't speak for 

him. I guess what I'm trying to say is, someone 
who recently told you that if you did something 
he'd remove senior management from the board, it 
seems to me that they would have to kind of pull, 
that they could accelerate the timing of things, 
they could change the price, they could use their 
influence to help a fair resolution of the deal. 

MR. LIMAN: I'm sorry. The questions are 
very convoluted. Is your question, did he 
consider asking Merrill to give up their 
legal rights in the deal? 

MR. MARKOWITZ: That's not my question. 

MR. LIMAN; Is your question, did they 
have legal rights to change the deal absent 
the MAC? Ask a proper question. 

MR. MARKOWITZ: My questions are proper; 
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government wanted to happen. 

Q. Did you feel like you had a choice in 


the matter? 


A. No. 

Q. Were you angry about that -- or some 
other emotion? I don ' t want to put words in your 
mouth. 

A. Yes. I think I was a little shocked. 

Everything got back to the fact that I was shocked 
at how strongly they felt about the consequences, 
and so it was more that a little anger. I think 
they were doing it in good faith. They thought 
everything they said was true. 

MR. CORNGOLD: But you understood — 
tell me if this is a fair presentation of 
your testimony — what they were telling you 
to do was not in the one-to-three year 
interest of your shareholders. 

THE WITNESS: I thought about in terms 
of it was in the best interest long term, and 
it was the only way to go under the 
circumstances . 

MR. CORNGOLD: Well, there were other 
ways to go, weren’t there? You could have 
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said no, couldn't you? 

THE WITNESS: I did not -- at that time, 
or sometime, I became convinced that they 
were right and that — 

MR. CORNGOLD: They were right — I'm 
sorry for interrupting. 

THE WITNESS: — they were right in the 
sense that it was not in the best interest of 
Bank of America, and they had strongly 
advised us of that, and their intensity with 
which they said it and the things around that 
convinced me that they were sincere in saying 
that . 

MR. CORNGOLD: But you could have said 
no and resigned, correct? 

THE WITNESS: I could have said no and 
resigned. Yes. 

MR. CORNGOLD; Did you ever consider 
that from December 12 to December 31st? 

THE WITNESS: No, I didn't. I thought 
it was in the best interest to go forward as 
had been instructed and -- 

Q. During the board meeting that took place 
on the 22nd -- or, for that matter, any time 
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2 leading up to that meeting — did any of the board 

3 members say anything along the lines or in 

4 substance, Hey, our shareholders are getting hurt 

5 by this? 

6 A. I don’t recall the exact words, but we 

^ knew that we had put off the timetable that should 

8 get you a normal incretion, etc. because of the 

9 preferred. 


10 

Q. 


Did any of the board members say, Hey, 

11 

we need 

to 

do something about this? 

12 

A. 


Well, we were going to call the MAC. 

13 

Q. 


Right. Did they say. In lieu of calling 

14 

the MAC 

is 

there anything we should do? 

15 

A. 


NO. It went from calling the MAC to 

16 

strong 

admonition that we shouldn’t. 

17 

Q. 


And, at that point, is there any 

18 

discussion 

about disclosure to shareholders? 

19 

A. 


I don’t recall it. 

20 

Q- 


Did any board member suggest that the 

21 

answer 

to 

Mr. Paulson — well, not the answer — 

22 

that Bank 

of America should go ahead and invoke the 

23 

MAC? 



24 

A. 


No, not at that point. I think 

25 

everybody 

-- I can’t speak for the board, but there 
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was some -- my impression was that most people 
thought that the severity of the reaction meant 
that they firmly believed it was systemic risk. 

Q. So on the 22nd the board gives the 
go-ahead to continue with the Merrill Lynch 
transaction. 

A. Yes. 

Q. Can you describe what happens between 

the 22nd and the end of the year in terns of that 
process? 


MR. LIMAN: You just said the board 
decides to go ahead with the transaction. I 
just want to make sure about what the board 
decided. 

THE WITNESS: Yes. Not to exercise the 
MAC cind pursue it. 

Q. Go forward with the deal as scheduled on 
the 22nd. And between the 22nd and the end of the 
year, if you can take me through what happened at 
that point . 

A. Still a lot of intensity with Joe and 
others about the amounts and the forms of the TARP 
money and the wrap, so just a lot of that. Then, 
as I mentioned, I had — I don’t know if many, it 
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couple of months. That would have led to 
considerable uncertainty." Do you see that? 

MR. LIMAN: And it goes on "it could 
well have cost more than the repricing would 
have saved. • 

MR . MARKOWITZ : Yes . 

Q. And in answering this question, did you 
consider whether you should also put in the 
response about Mr. Paulson's communication to you 
that if you did invoke the MAC he would replace the 
management and the board? 

A. No. Because that was not the reason 
that we went ahead with the deal, as I said, the 
threat wasn ' t as meaningful to us or to me and the 
board as the severity of it. Meaning, that if they 
felt that strongly, that that should be a strong 
consideration for us to take into accotuat. 

Q. So the communication that Mr. Paulson 
made was, in fact, the turning point for you in 
terms of your decision-making? 

A. The seriousness of the statement more 
than the threat itself. 

MR. LIMAN; What do you mean by "the 
seriousness of the statement"? 
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K.Ii. Lewis 

THE WITNESS; The fact that somebody 
would say that to the CEO of Bank of America 
at a time that it was in good standing just 
showed to me that they had a deep belief that 
we should not call the HAC. 

MR. LAWSKY: I'm going to jump back to 
the bonuses again. If Merrill Lynch had 
waited and not paid the bonuses out early, 
could you tell us how that would have worked? 
Would it have been Bank of America’s Comp 
Committee, and, let's say, in January it 
would have paid out those bonuses? 

THE WITNESS: Legally, I don't know. I 
would presume. I don't know what legal 
rights you would have to override what was 
done by a public company's compensation 
committee. 


MR. LAWSKY: You testified earlier, I 
believe, that Steele Alphin and Andrea Smith 
were urging Thain to wait on awarding bonuses 
till the new year. 

THE WITNESS: Right. 

MR. LAWSKY: Had they done that — so no 
Comp Committee action by Merrill, is it your 
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MINUTES OF SPECIAL MEETING OF BOARD OF DIRECTORS 
OF 

BANK OF AMERICA CORPORATION 


December 22, 2008 


Pursuant to .due notiee. a special meeting of the Board of Directois Bank of 
America Corporation (the 'Corporation*) was held by telephone at p3n. EST on Monday. 
0ecerhb8f22, 2008. 

The foiipwing Directors were pres^ constituting -quorum: Messrs. V^Iliam 
Barnet. III. Frank P. Bramble, Sr., John T. Col^. Gary L. Countryman, T<wnmy R. Franks, 
Charieg K.-Gifford. Kenneth D. Lewis, Waltei" E. Massey, Thomas ITtOfnas M. Ryan, O, 

Tempto Sloan, Jr.. Robert L. Tinman, and Mmes. Monica C, Lozano.-Mere(^h R. Spangler and 
Jackie M, Ward. 

Also present were: Messrs. J, Steele Alphin, Keith T. Bai^, Gregory L. Curt. 
Boice Hammonds. Liam E. McGee, Briart T. Mpyruban, Joe L. Pdce^ Richard K. Struthers. arxl 
Mmes. Amy Woods Brinkley. Barbara J. Desoef; Anne M. Rnucane,. and Aiioe A. Herald. 
offi<»fs.of the Corporation. 

Mr. Lewis chaired the meeting and Ms. Herald kept the minutes. 

Mr. Lewis noted that roil call had been taken. Levins stafsd (hat he had 
spokert to-toost of the Orectors by telephone earlier In. the day regarding the events of the 
preceding weekend. 

Mr. Lewis stated the pun>ose of the special meetirtg ^.to.insure that the Board is 
In accord vi^h rnanagernent's recommendation to complete the acquigtion of Matritt Lyndt & 
Co., Inc. ('MerriH Lynch*), as scheduled on Jarurary. 1, 2D09, pursuant to the terna of that 
certato^resment and Plan of Merger (^Merger ^reernenO. dated Sef^mber 15, 2068, after 
due rwnsideration of the undertakings and admonitions of the federal reguiators. 
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Mr. Lewis reported that a series cS calls had occurred between management of 
the Corp<»'3tion and federal regulators as well as Irtdivjdual calls with Mr. Paulsen, Secretary of 
the Treasury {‘■Treasury’) and Mr. Bernanke, Chairrrran of the Board of Governorsof the Federal 
Reserve ffed"). He reported the Key pointe of the caHs to be: (i) first and foremost, the 
Treasury and Fed are unified in their view that the failure of the Ct«pors^cm to comply the 
acquisition of Merrill Lynch would result m systemk: risk to the finance senmres system In 
America and would have adverse consequences for the Corporation; (ii) seoohd. the Treasury 
and Fed stated strongly that were the Corporation to invoke the materia! adverse (^nge 
("MAC') dause In die merger agreement with Memll Lynch and fail to dose the transaction, the 
Treasury and Fed s^uld remove the Board ar>d rnanagement of the Cqrporaticmi {fii) third, the 
Treasi^ and Fed have confirmed that they wiB provide assistance to the Corporation to restore 
capital and.to proted the Corporation against the adverse impact of certairrMerrW Lynch assets; 
and (iv) foi^, the Fed and Treasury staled that the investment and asset protection promised 
could be provided <x completed ty the scheduled dosing date aS the meq^. Jarsiaxy 1. 
2009; that the merger shotBd close as scheduled; and th^ the Coiporation can rely on the Fed 
ard Treasury to complete and deliver the promised support by January 20. 2009. the date 
scheduled for the release of earnings by the Corporation^ 

Mr. Levris reiterated that he had discussed in detail the content of toe previous 
conversations wkh federal regulators with the Board. He reported that in addition to the 
previousiydescrtoed conversations, he had spcAen again wito Mr. Bernanke who stated that he, 
Mr.- Bernanire, has spoken to other federal regulators, including the Office of the CompUcXksr of 
the Currency (’OCC*) and toe FDfC, arxl has confirmed that the OCC, FOIC, the current and 
incoming Treasi^ pSictals, arKi the incoming economic team of ^ r)ew administration are 
inforrsed of the cpmmHment to the Corporation by the Fed and Treasury and that an concur with 
toe cornraltmerrt of the combined federal regulators Cfec^al regidators") to the Coipomtkm. 

Mr. Lewis stated tha.t, based on IBs discussions with mernbere of the Board, 
management recommended that the Corporation not exercise the MAC clause under the 
Merger Agreem^t wAh Merrill Lynch end that the Corp>or3tion proceed and cipse the Merrill 
Lyndh acquisition on January 1, 2009. as originafly contemplated. The Board discussed with 
ft/b*. Mpynihan 

REDACTED 
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Mr. Lewis stated fur^r that the Corporation will proceed dliigentiy with the work 
required to document the commitment from the Fed. Treasury and others to facilitate an 
announcernertt of the commitment in con|uncUon the Corporation’s earnings release on 
January 20, 2009. 

Mr. Lewis instated that man^ement's recommendation Is -based on the foUowing 
factr- insbiiction from tite Fed and Treasury not to e)(ercise the MAC dause in Merger 
Agreement; tfie as^fance of the Fed and Treasury that the Corpc^ticui can complete tiie 
aa?uisition of Metrill Lynch on the verbd commitment of Fed artd Treasury to haws a 
transact^n evidencir>g;the Fed and Treasury's committed assistance in existence no later than 
J^uary. 2£t 20094 the scheduled date of the Corporation's earr^s release; ^ Mr. Levds* 
comfort with the assurarK^s whidi have been made by the Fed and Treasury and clarification 
that funds under the TA^P program are available foe distribution to the Corporation to fuifiy the 
commitm«« .of the.Treasury and Fed. 

Mr, Lewis noted tiiat rra vote was r^uired by the Board, but dvat he wished to 
open the recommendation for discussion.among the Boacd.efKt management. 

C^scussion lensued, vrith the Board clarjfyir^ that Is was not persuaded or 
infiuenped by the statement by the federal regdate^ that the Board arxf manatgement would be 
removed the federal regulators if tite Corpwatirm were to exercise the MAC clause arxf fatt to 
complete the acquisition pf Merrill Lynch. The Board concurred It would reach a decision that it 
deemed in the best interest of the Corporation and its shareholders v/ithout ^ard to this 
rei^esentation by the fedmi regulators. 

Furthi^ discussion ensued induding acasBte cheract^'calion by the federal 
regulators of their commitment to the Corporation when annotmeed; the relevam ass^s of 
Mecr9l Lyndh: the importance of the timir^ of the announcemm^ ^ the commitment of the Fed 
and Tteasu^; the Corporation's dividerxis and inceritive compensation; the djSSirdt^ of a 
vynlten commitment from the federal regulators; the reliabtlity of the representalives of the 
federal regulators; the desirably of asset purchases and equity infusions; the Corpr^tion’s 
abSity further negotiate after the constanmation of the merger; further ir^uiry regarding 
specifc a»urances by the federal regulators; the Corporation’s recent responses Ip certain 
requests^)! federal reguiatore: REDACTED 
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After discussion, the Board r^uested that managmnent otstain furtha- 
claritication of certain potential terms, cpndifens ar^ assurances regarding the commitment 
from the federal regulators. 

There being no further- business td come before Board, the meting was 

adjourr^ed. 




Kenn^ 0. Lewis 
Chairman of the Board 



ARceA. Herald 
Secretary 
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MINUTES OF SPECIAL MEETING OF BOARD OF DIRECTORS 
OF 

BANK OF AMERICA CORPORATION 

December 30,.20(^ 

Pursuant to due notice, a special meeting of the Board of Directors of Bank of 
America Corporation was held at 4:00 p.m. on Tuesday^ December 30. 2008. 

Hie following Directors were present constiturir^ a quorum: Messrs. WilKam 
Barnet, HL Frank P. Bramble, Sr., John T. ColGns, L. Countryman. Tommy R. Franks, 
Charles K. GiffcM-d, Kenneth D. Lewis. Walter E. Massey. Thomas J. May, O. Tem^e Sloan, Jr., 
Robert L. Ttilman, and Mmes. Monica C. Lozano, Patricia E. Mitch^l, Merertith R. Spangler and 
JackferM.Wwd. 

Also present were: Messrs. Brian T. Moypihan, and Joe L. Price, and Mmaa. 
Woods Brinkley, and AUce A. Herald, orttcers of the.CorpcM’atidn, 

Mfr Lewis called and chaired the special.meetmg and Ms. Herald ki^ U>e 

mmutes. 


Mr. Lewis advised the Board that he wished to fully inform the Board regarding 
discussitms between management of the Corporation and federal regulators wt^ had 
occurred since the Board meeting of December 22, 2008, induding the federal regdators' dim 
view of the economy. 

Mr. Lewis reported that the Board had requested that management obtam 
greater civity regarding the assurances provided to him by Mr. Bernanke. Cheirman of the 
Board of Governors of the Federal Reserve ('Fed*) and Mr. Paulson. Secr^^ of the Treasury 
CTr^sury*) and to advance the completion of the.commibnent to the Corporatlcm frorn 8ie 
federal regulators on which the Board and management would rely to consummate the 
^heduled acquisition of Merrill Lyndi & Co. ('MerriH Lynch*). He reported that rnan^I&nerU 
had requested that the Treasury and the Fed confnm the terms and cor>ditions cS their 
comm^ment before the dosing date of the acquisition of Uterrill Lynch on January 1. 2009. Me 
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further reported that management had engaged in a series of telephone calls and 
communications with the federal regulators to obtein greater certainty with regard to the terms 
and conditions of the federal regulators’ commibnent. 

Mr. Lewis reported that in his.conversatSons wiUi the federal regulators regardmg 
the Coiporation's }:«nding acquisition of MerriK Lynch, he had stated that, were it not for (he 
serious concerns regarding the statusof the United States financial services system and the 
adverse consequences of that situation to the Coporation articulated by the federal reguiatons 
{foe 'adverse s ituaticMi*), foe Corporation would, tn light of foe deterioration of foe op^tkig 
results and capftal position of Merrill Lynch, assert the material adverse change dause in its 
merger agreement with MerriH Lynch and vw>uld seek to renegotiate the transactiork 

Further^ Mr, Lew« reported that it was also, made clear to the federal regutahvs 
that, because of the federal rs^ulafors' express concerns regarding the adverse situation that 
would occur if foe Corporation failed to acquire MemR Lynch, it is appropriate that foe federal 
government make ihe Corporation whole for the deteriofatton in Merrffi L^xfo’s opiating 
results and financial condition. 

Mr. Lewis described the .ccmversations t.hqt had occurred predominately with 
Warsh. with whom Mr. Bernanke had directed rnanagement to communicate. He reported the 
purpose of such conversations was to suffrciently detail the needs and expectations of foe 
Corporation to foe federal regulators before the effective date of the acquisition of Merrill Lynch. 

REDACTED 

Mr. Lewis statedthatthe CorporaQohdtd nt^ ha^ a vmden agreement wifo the 
federal regulators and that the CorpprdHdo could only rely on foe oral commitments of Messie. 
Bernanke and Paulson and their senior representaln^s at foe Treasury and Fed. toduding Mr. 
Warsh. Mr. Lewis explained that written assurances would not be received before Janua^ t, 
2009: because any written assurances would require formal actnm by foe Fed and Treasury, 
whitfo formal action would require public disciosufe. Mt. Lewis also reported that according t6 
the federal regulators any written assurances delivered prior to Janu^ 1 . 2009, would not, fo 
any event, provide sufficient delaH to provide comfort to the Board and management of foe 
comiTxtment by the federal r^ulalors. 
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in accordance with the recommerKiation of the Board at the preceding meeting. 
Mr. Lewis reported that management has obtained detailed oral assurances from the federal 
regulators with regard to their commitment and has documented those assurances with e-mails 
and detailed notes of managem^fs conversations wi^ the feder^ regulators. Mr. Lewis 
repined the dates and times of certain of the communications and the significant extent.of 
management's efforte. Mr. Lewis then discussal in d^H several of the con^rsations betwc»en 
Mr. Price and Mr. Warsh establishmg essential elements. of the commitment of the federal 
regulators, including: (i) an agreement from the federal regulators that their commitment be 
fully documented on or before January 20. 2009; (ii)^a confirmation ctf the continuing and strong 
admonRion of the federal regulators that faUure of the Corporatism to consummate the 
acquisition of Merrill Lyrich would cause significant systemb riskrto toe finat^ial system and tlie 
economy of the United States and would be specifically adverse to the Corporation; and (liD the 
commitment of the federal regulators to deliver assistance In the form of <3pital and asset 
prolecUon to toe Corporatiw^. 

Mr. Lewis noted that Mr. Price has shared wfth the government management's 
expectations as to the amount of capital exp&ited to be provicted to the Corporation and toe 
genera construct of any equity posHbn to be received by the federal regulators, as vkreH as toe 
CcAporatlon’s efforts wfth counsel and the CcKporation's accountants with regard thereto. Mr. 
Lewis also noted that Mr. Price had been clear in his discu.ssions regarding the Corporaticm's 
concerns about preventing diluHon of the interests of the existing shareholdera of the 
Corporation. 


Mr. Lewis shared the Corporation’s expectations presented to the federal 
regulators regardw^ She amount of proposed pr^^ection from toe federal regulators against the 
impact of the on and off balance sheet assets of Mefrill Lyrxto. toe specific assets idehfified. 
current carrying vatues and related items, tndudtng the govemmer^s rate and order of 
absorption of losses upon reduction of market values and substantial discounts to dr^final 
maritot values. >4e r^orted that management has also asserted dearly in discusskms with the 
federal regulatoie that any 'premium' charged by the government for such insurance should be 
modest. He also stated'toe Corporation’s proposal insulates the most troubtk^ Merrill Lynch 
assets, and retams upside potential for the Corporation. 

Mr. Lewis stated that managemerd has been insisterU with the federd regulators 
toat clarity exist wSh regard to their commitment. He reported that management is confident 
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that Mr. Warsh understands the Corporation's position clearly. He further confirmed that Mr. 
Bemanke had assured him the Corporation would not be penaHzed by accepting the 
commitment of the federal regulators andtfiat acceptance of the commitment would be 
beneficial tn.the Corporation and its sharetrolders. Mr. Lewis also noted, however, that the 
details of the commitment were not finalized. 

Mr. L^s explained that recent discussions had begun to address concerns 
raised by the supervisory regulators of the Fed. These regulators t^d expressed concern 
regarding the Corporation’s abittty to remain stable in light of their view of the economy, the 

Corporation's earnings prospects and the stability of the banking industry. Mr. Lewis reported 
the Fed’s objective is that the Corporation remain above repro^ as a stable member pf ihe 
financial system as the recession continues. 

Mr. Lewis descnbed the federal regulators' dim view of ^ near term economy 
and Uieir projections of the economy’s impact on the Corporation's earning prospects for 20(^. 
He reported the regulators concern that weakened earnings and dividend payments could 
cause cap&al issues for the Corporation by eariy in the second quarter in view of die low 
tangibfe o^mcm equity ratio. 

kfr. Lewis shared his and Mr. Price’s conversations with the federal regulators, 
particulaily Mr. Warsh, who articulated the government’s desire for an injection of new private 
capital into the industry and future offerings of common stock by the Corporation in which the 
government would participate. He described discussions with the regulators regarding 
pr^ected target common equ% ratios, dii^ends. ring-fencmg of certain assets, ofthe 
Corporatiori. capital cushiona for the Corporation and die governm^'s lorrg term and short 
term views regarding the provision for addition equity, kfr. Lewis ex^ained the government's 
desire to see of a reduction of the Corporation's dividend .to a nominal amount. pertuH>s 5 cents 
per share per quarter tq protect tito Corporation's capital. 

Mr. Lewis stated the federed regulators' clear posHitm that if the Corporation 
decRned on an equity infusion at tNs time ordy to later corne back and Truest that the 
government make a further equity tfifusioo with respect to the Corporation, its terms vrouid be 
oneroid to the Corporatkvi. 
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Mr. Lewis discussed the implications of governrrwit ownership of a portlof! of the 
Corporation and two potential transactions wfth the government a capita! injection including a 
wrap of certain assets and a capital offering induding ring-fendng of certain assets of the 
Corporation. He noted that both potential transactions remaui under discussion wHh the federal 
regulators. 


Mr. Lewis stated that no definitive agreement has been reached with the federal 
regulators, but that management of.Oie Corporation had c^ady explained to the federal 
regulators the terms and conditions required by the Corporation to consummate the acquisition 
of Merrill L^ch on January 1. 2009. in return, he reported, manag^ent has received ^rong 
assurances from aH relevant federal regulators and policy makers that ^ Corporation vdll 
receive adequate and appropriate assets to neutralize the^pacLto the financial condition of 
the Corporation resulting horn the Corporation’s acquisition of Memti Lynch on January 1, 2009. 
He stated that federal regulators had advised management of thdc desiire that the Corporation 
remab stable and their willingness to asstet the Corporation to ratee capital, if necessary, to 
staWee the Corporation's asset base. 

Mr. Lews cr^duded his remarks by stating that management will con&iueto 
work wi^ ttie federal regulators to transform the principles that have been discussed Into an 
appropriately documented commitment to be codified and implemented in conjunctron v^h &re 
CorpOTation's earning release on January 20, 2009. 

Rc^ust discussion ensued, include the Corporation's recourse .should the 
federal regulators fail to comply with, their assurar^s on. which the Board.and management 
have reied. 


Mr. Price elaborated on his conversatior^wHh Messrs. Bemanke arvf Paulson. 
He reported that he had confirmed to Mr. Bernard and Mr. Paulson the nuance of Oie Board 
and managemerd on the federal regidators' assyrartces. He described the alternatives 
potentially avaiiabje to the Corporation In a transat^ipn witti the govemmerU and the terms and 
condklons of agreements between the federal regulators and other institutions In the irrdustry. 

Mr Moynihan REDACTED 

REDACTED 
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FurUier discussion ensued inckxfin 9 backstops avaHabte to the Corporatkm. 
capital ratios and dividends. 

After summary remarks by Mr. Levtns, th^ being no hirdicir business to come 
before the Board, the meeting was adjourned. 


Keivieth 0. Lewis 
Chairman of the Qo^ 



AltceA Herald 
Secretary 
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